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QUESTION PEESENTED. 

Did appellant’s amended complaint state a claim upon 
which relief can be granted; and, if not, should appellant 
be granted leave to file a second amended complaint? 
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No. 11206. 


JOHN W. SLATER, JR., Appellant, .. 


V. 

JULIUS I. PEYSER, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This court has jurisdiction of this appeal by virtue of the 
Act of June 25,1948, c. 646 (62 Stat. 929), U. S. C., Title 28, 
Section 1291. The appeal is from two final decisions of the 
United States District Court for the District of Columbia. 
The court below entered its order (J. App. 11) dismissing 
the action set forth in the amended complaint, and there- 
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after entered its order (J. App. 16) denying plaintiff-ap¬ 
pellant leave to file a second amended complaint. 

The United States District Court for the District of Co¬ 
lumbia had jurisdiction of the action by virtue of the Act 
of February 27, 1877, c. 69 (19 Stat. 253), District of Co¬ 
lumbia Code, 1940 Edition, Title 11, Section 306. 

The original complaint is found at page 2 et seq. of the 
Joint Appendix, the amended complaint at page 8 et seq. 
thereof, and the proposed second amended complaint at 
page 12 et seq. thereof. 

STATEMENT OF THE CASE. 

On October 13, 1950, appellant (plaintiff below) filed a 
complaint against appellee (defendant below) in the court 
below, alleging slander per se and slander per quod, and 
asking for judgment in the sum of sixty-five thousand dol¬ 
lars, for costs of suit, and for such other and further re¬ 
lief as to the court might seem just. (J. App. 2.) 

Appellee filed a motion to dismiss the complaint for 
failure to state a claim upon which relief may be granted. 
(J. App. 4.) On December 7,1950, the court below entered 
an order dismissing the action (for a reason not advanced 
by appellee), with leave to appellant to file an amended 
complaint within ten days (which right appellant had as a 
matter of course). (J. App. 5.) 

Thereafter, the parties executed a stipulation providing 
that the time within which appellant might amend his com¬ 
plaint or otherwise plead be extended to December 28, 
1950, which stipulation was filed December 18, 1950. (J. 
App. 5.) 

Appellant filed, on December 28, 1950, a motion for re¬ 
hearing (J. App. 6), which was denied and an order entered 
to that etfect on January 12, 1951 (J. App. 7). 

On January 22, 1951, appellant filed his amended com¬ 
plaint (Tr. 28), which differed from the original complaint 
only in that it deleted the words “or words to that in¬ 
tent” appearing at the end of paragraph 2 of the original 
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complaint. This deletion was to meet the objection raised 
by the lower court in dismissing the original complaint. 
(J. App. 23.) 

Appellee thereupon filed a motion to strike the amended 
complaint (Tr. 31), which w'as granted by an order entered 
February 28, 1951, with leave to file motion for leave to 
file an amended complaint within ten days (Tr. 33). 

Within the ten da^r period, appellant filed motion for 
leave to amend the complaint (J. App. 7), which was 
granted by order entered April 5, 1951 (J. App. 8). The 
amended complaint (J. App. 8), which is identical to the 
amended complaint previously filed and stricken, was filed 
on April 6, 1951. 

On April 26, 1951, appellee filed a motion to dismiss the 
amended complaint (J. App. 10) for the reasons stated in 
the motion, including the ground that the amended com¬ 
plaint failed to state a claim upon which relief might be 
granted. Appellee’s motion was granted by order entered 
June 22, 1951. (J. App. 11.) 

Thereafter, to-wit, on July 9, 1951, appellant filed a mo¬ 
tion for leave to further amend the complaint. (J. App. 
11.) A copy of the proposed second amended complaint 
(J. App. 12) and affidavit of appellant (J. App. 15) were at¬ 
tached to the motion and incorporated therein. The mo¬ 
tion was denied by order entered July 19, 1951. (J. App. 
16.) 

On July 20, 1951, appellant filed his notice of appeal 
(Tr. 68) and thereafter took the necessary steps to perfect 
the appeal, including the filing of this Brief and Joint Ap¬ 
pendix. 

STATEMENT OF POINTS. 

1. The court erred in dismissing appellant’s amended 
complaint on the ground that it did not set forth slander 
per se. The amended complaint is an adequate pleading 
of slander per se and should not have been dismissed. 
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2. The court erred in dismissing appellant’s amended 
complaint on the ground that it did not set forth slander per 
quod. The amended complaint is an adequate pleading of 
slander per quod and should not have been dismissed. 

3. The court erred in denying leave for appellant, plain- 
titf below, to file the proposed second amended complaint. 

SUMMARY OF ARGUMENT. 

I. 

The amended complaint is an adequate pleading of slan¬ 
der per se and should not have been dismissed. The only 
requirement of a complaint, under Rule 8, of the Federal 
Rules of Civil Procedure, is that it shall contain a short 
and plain statement showing that the pleader is entitled to 
relief. It is necessary only that the complaint allege suf¬ 
ficient facts to apprize the defendant of the nature of the 
claim so that the defendant is enabled to prepare his an¬ 
swer. 

If a pleading alleging slander avers, in any part of it, 
facts in aid of the uttered words so as to make them impute 
to plaintiff a defamatory charge, it will be upheld as suf¬ 
ficient. The alleged slanderous statements need not be 
set forth in specific words. 

A defamation is actionable per se if it tends to the 
prejudice or injury of one in his business or profession; 
and a defamatory charge touching an attorney in his pro¬ 
fession is actionable per se. 

Appellant’s amended complaint adequately sets forth an 
allegation of slander per se to comply fully with Rule 8, 
F. R. C. P. It sets forth the alleged slanderous words and 
states that they were spoken of appellant in his profes¬ 
sional capacity. A motion to dismiss is limited to the alle¬ 
gations of the complaint and the court must accept all such 
allegations as being true. If the claim was defectively 
stated, appellee should have moved for a more definite 
statement, and not for a dismissal of the complaint. If 
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there was a question of whether the slanderous words 
touched appellant in his professional capacity or his indi¬ 
vidual capacity, that question is for the jury to determine, 
under aU the circumstances surrounding the publication, in¬ 
cluding extraneous facts admissible in evidence. 

n. 

The amended complaint is an adequate pleading of slan¬ 
der per quod and should not have been dismissed. The 
only requirement of a pleading of slander per quod not 
necessary in slander per se, is that of damages. A com¬ 
plaint is not defective because it fails to show all the de¬ 
tails of the causal connection between wrongs claimed and 
damages allegedly suffered. 

Appellant’s pleading sets forth damages in greater de¬ 
tail than is required by the rules, and the decisions there- 
imder, and properly connected the allegation of damages 
with the wrong claimed. Under the principle of liberal in¬ 
terpretation of pleadings, the worst that could be said of 
the amended complaint is that perhaps it was not as ar¬ 
tistically drawn as it might have been, but it, nevertheless, 
is not subject to dismissal for that reason. 

m. 

The court below erred in denjdng leave for appellant to 
file the proposed second amended complaint. Rule 15, 
F. R. C. P., provides that leave to amend be freely given 
when justice so requires. The propriety of allowing an 
amendment is governed by whether the ends of justice will 
be promoted and whether any injustice will be administered. 
There has been a consistent tendency toward greater lib¬ 
erality in the allowance of amendments. 

The amended complaint was filed by appellant as a mat¬ 
ter of course and was not an amendment in the true sense 
of the word. It merely deleted a few words in the original 
complaint held to be objectionable. There are many in- 
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stances where a pleader has been permitted to file a sec¬ 
ond amended complaint 'where the prior amended complaint 
has made substantial changes or additions to the pleading 
originally filed. 

Appellee cannot be prejudiced by the filing of the pro¬ 
posed pleading, since he has not filed a responsive plead¬ 
ing to the prior complaint. The lower court, in denying 
leave to file the tendered pleading, did not indicate that any 
injustice would be administered appellee by allowing the 
amendment. None of the reasons given by the court for 
“denying leave to file was valid under the rule providing for 
amendments and the principle of liberality in the allo'wance 
of amendments adopted by the courts. 

ARGUMENT. 

Point I. 

The Amended Complaint is an Adequate Pleading of 

Slander Per Se and Should not Have Been Dismissed. 

The Federal Rules of Civil Procedure provide, inter alia, 
as follows: 

“Rule 8. General Rules of Pleading, (a) Claims For 
Relief. A pleading which sets forth a claim for re¬ 
lief . . . shall contain ... a short and plain statement 
of the claim showing that the pleader is entitled to re¬ 
lief ... (e) Pleading To Be Concise and Direct: Con¬ 
sistency. (1) Each averment of a pleading shall be 
simple, concise, and direct. No technical forms of 
pleading . . . are required ... (f) Construction of 
Pleadings. All pleadings shall be so construed as to 
do substantial justice.” 

Under the rule, the only requirement of a complaint is 
that it shall contain “a short and plain statement showing 
that the pleader is entitled to relief”; it need not allege ex¬ 
tensive details of facts. Lane Bryant, Inc. v. Maternity 
Lane, Limited, of California, 173 F. 2d 559; Clyde v. Brod¬ 
erick, 144 F. 2d 348; Cordinental Collieries v. Shoher, 130 






7 


F. 2d 631; Tahir Erk v. Glenn L. Martin Co., 116 F. 2d 865; 
Mails V. Kansas City Public Service Co., 51 F. Supp. 562; 
Metzger v. Breeze Corporations, 37 F. Supp. 693; Cox v. 
Kroger Co., 9 F. R. D. IS-, Milts v. United Ass^n of Journey¬ 
mens Apprentices of Plumbing S Pipe Fitting Industry of 

U. S. and Canada, 8 F. R. D. 300. The complaint need not 
state facts sufficient to constitute a cause of action. Asher 

V. Ruppa, 173 F. 2d 10. It is sufficient if it shows a right of 
recovery even if there are defects in the averments. Car- 
gitt, Inc. V. Kelley, 9 F. R. D. 436. 

It is necessary only that the complaint allege sufficient 
facts to apprize the defendant of the nature of the claim 
so that the defendant is enabled to prepare his answer. 
Continental Collieries, Inc. v. Shober, 130 F. 2d 631; Poe v. 
Chesapeake S 0. Ry. Co., 64 F. Supp. 358; Falk. v. Levine, 
60 F. Supp. 660; Van Dyke v. Broadhurst, 28 F. Supp. 737; 
Curacao Trading Co., Inc. v. William Stake S Co., Inc., 5 
Fed. Rules Serv. 8a.26, Case 1, 2 F. R. D. 308. A very 
meager petition suffices, even though subsequent proper 
pleadings may force a fuller statement. Rcmho v. United 
States, 5 Fed. Rules Serv. 8a.24, Case 1, 2 F. R. D. 200. The 
complaint need not set out evidentiary matter. Securities 
S Exchange Commission v. Universal Service Ass^n, 106 F. 
2d 232, certiorari denied 60 S. Ct. 378, 308 U. S. 622, 84 L. 
Ed. 519; C. F. Simonm’s Sons v. American Can Co., 30 F. 
Supp. 901. 

A complaint which complies with the rule is not defective 
because it fails to show the details of the causal connection 
between wrongs claimed and damages allegedely suffered. 
Rivoli Operating Corp. v. Loewis, Inc., 7 F. R. D. 219. 

The rule does not require the pleader to set out in detail 
the acts complained of nor the circumstances from which 
he draws his conclusions. Louisiana Farmers^ Protective 
Union V. Great A. S P. Tea Co., 131 F. 2d 419; Stewart- 
Warner Corporation v. Staley, 42 F. Supp. 140. 

The general principles with respect to the sufficiency of 
a complaint apply in actions for defamation. 33 Am, Jur., 
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Libel and Slander, Sec. 232; 53 C. J. S., Libel and Slander, 
Sec. 161. 

In determining the sufficiency of plaintiff’s pleading, the 
complaint should be read as a whole, and, if so read it 
states a cause of action, it is sufficient. Oherkotter v. Wool- 
man, 187 Cal. 500, 202 P. 669; Southeastern Newspapers v. 
Walker, 76 Ga. App. 57, 44 S. E. 2d 697. If the pleading, 
in any part of it, avers facts in aid of the uttered words so 
as to make them impute to plaintiff a defamatory charge, it 
will be upheld as sufficient. Smith v. Stolen Island Advance 
Co., 87 N. Y. S. 2d 847, 194 Misc. 299, affd. 95 N. Y. S. 2d 
188, 276 App. Div. 978; GastineoAi v. McCoy, 190 Ky. 463, 
227 S. W. 801. The alleged slanderous statements need not 
be set forth in specific words. Edelman v. Locker, 6 
F. R. D. 272. 

A defamation is actionable per se if it tends to the preju¬ 
dice or injury of one in his business or profession. Pollard 
V. Lyon, 91 U. S. 225, 23 L. Ed. 308; Caldwell v. Crowell- 
Coilier Pvh. Co., 161 F. 2d 333, cert. den. 68 S. Ct. 74, 332 
U. S. 766, 92 L. Ed. 351; Albert Miller S Co. v. Corte, 107 F. 
2d 432, cert. den. 60 S. Ct. 890, 309 U. S. 688, 84 L. Ed. 1031; 
Dupont Engineering Co. v. Nashville Barmer Pub. Co., 13 
F. 2d 186; Holden v. American News Co., 52 F. Supp. 24, ap¬ 
peal dismissed 144 F. 2d 249; Carroll v Paramount Pic¬ 
tures, 3 F. R. D. 95. 

It is not necessary that the false charge be made in a 
direct manner, if the words convey it; and an insinuation 
is as actionable as a positive assertion. Caldwell'v. Crowell- 
Collier Pub. Co., 161 F. 2d 333. 

A defamatory charge touching an attorney in his pro¬ 
fession is actionable per se. 53 C. J. S., Libel and Slander, 
Sec. 38; 33 Am. Jur., Libel and Slander, Sec. 76. 

In the case at bar, appellant’s pleading (J. App. 8), inso¬ 
far as the question of slander per se is concerned, alleged as 
follows: 

“That on or about December, 1949, defendant did 
falsely and maliciously speak of and concerning plain- 
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tiff the following slanderous words to Riley A. Gwynn, 
an attorney-at-law with offices in Washington, D. C., 
to-wit: Matthias Mahomer, Jr. [an attomey-at-law 
practicing in Washington, D. C.] told me that he had 
a judgment against Slater for funds which he (Slater) 
had collected and failed to make proper division with 
him (Mahorner) or had otherwise been wrongfully 
withheld. (Paragraph 2) 

^‘That the said false and malicious words constitute 
slander per se in that they were spoken of plaintiff 
in his capacity as a practicing attorney and attacked 
his professional conduct and were so understood by the 
said Riley A. Gwynn.’’ (Paragraph 3) 

It is respectfully submitted that, pursuant to the afore¬ 
said requirements of Rule 8 of the Federal Rules of Civil 
Procedure and the interpretations thereof as pointed out, 
this pleading adequately and fully sets forth an allegation 
of slander per se. 

Did not this pleading allege sufficient facts to apprize the 
defendant of the nature of the claim so that he could pre¬ 
pare his answer? What facts are lacking? What facts 
are defectively stated? Appellant knows of none, and if 
there are any facts lacking or any facts defectively stated, 
still appellee was not entitled to have the pleading dis¬ 
missed. At best, he was entitled only to a more definite 
statement of the facts, pursuant to Rule 12(e), F. R. C. P. 
And even this right of appellee is subject to very strict limi¬ 
tations. 

Pursuant to said Rule 12(e), appellee is entitled to a 
more definite statement only if appellant’s pleading “is so 
vague or ambiguous that a party cannot reasonably be re¬ 
quired to frame a responsive pleading.” What is “vague” 
or “ambiguous” about appellant’s pleading? 

If appellant’s pleading sets forth a “short and plain 
statement” of his claim, appellee is not entitled to a more 
definite statement, since he can obtain the desired details 
under discovery procedure, without burdening the plead- 
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ings. Trotta v. City of Cleveland City Transit System, 9^ 
F. R. D. 315. See also Canttso v. City of Niagara Falls, 7 
F. R. D. 159 and Bowles v. FlotUl Products, 4 F. R. D. 499. 

But, appellee did not move for a more definite statement. 
He moved to dismiss, pursuant to Rule 12(b)(6), which 
provides as follows: 

“ . . . the following defenses may ... be made by mo¬ 
tion: ... (6) failure to state a claim upon which relief 
can be granted . . . ’’ 

When a motion to dismiss a complaint under the said rule 
is presented, the sole question for the court to determine 
is whether or not the plaintiff has stated a claim upon which 
relief may be granted. Cocuzza v. Beryllium Corp., 81 F. 
Supp. 673; Hess v. Factors Corp. of America, 80 F. Supp. 
727; Eberle v. Sinclair Prairie Oil Co., 35 Supp. 296, aff’d 
120 F. 2d 746. The question is not whether the relief sought 
can be granted but whether any relief can be granted. 
Keiser v. Walsh, 73 App. D. C. 167, 118 F. 2d 13; Falk v. 
Levine, 60 F. Supp, 660; Dederick v. North American Co., 
48 F. Supp. 410. On such a motion, the court cannot con¬ 
sider allegations of special defenses, the motion not being 
for judgment on the pleadings nor for summary judgment. 
Moore V. Gorman, 75 F. Supp. 453; Hadley v. Rinke, 39 F. 
Supp. 207. The fact that a statement in the complaint may 
not be fully clear or artistically drawn does not constitute 
a ground for dismissal. Calabrese v. Chiumenio, 3 F. R. D. 
435. 

A motion to dismiss is limited to the allegations of the 
complaint and the court must accept all such allegations as 
being true. Clark v. Uehersee Finanz-Korporation, 68 S. 
Ct. 174, 332 U. S. 480, 92 L. Ed. 88, aff ^g 81 App. D. C. 284, 
158 F. 2d 313; Asher v. Ru/ppa, 173 F. 2d 10; Riley v. Dwn 
<& Bradstreet, Inc., 172 F. 2d 303; Frederick Hart d Co., Inc. 
V. Recordgraph Corp., 169 F. 2d 580; Hearst Radio, Inc. v. 
Federal Communications Commission, 167 F. 2d 225; Fuerst 
V. Noell, 156 F. 2d 257; Carroll v. Morrison Hotel Corp., 149 


11 


F. 2d 404; Brovm v. McLa/naha/n, 148 F. 2d 703; Bowies v. 
Silverman, 57 F. Supp. 990, appeal dismissed 145 F. 2d 
1022; Cool V. International Shoe Co., 142 F. 2d 318; Hart¬ 
man V. Bank of America Nat. Trust <& Savings Ass^n, 137 
F. 2d 945; Tahir Erk v. Glenn L. Martin Co., 116 F. 2d 865; 
Georgia Hardwood Lumber Co. v. United States, 78 F. 
Supp. 808; LeClair v. Swift, 76 F. Supp. 729; Ivancik v. 
Wright Aeronauiical Corp., 68 Supp. 270; Craftsman Fi¬ 
nance and Mortgage Co. v. Brovm, 64 F. Supp. 168; Witiak 
V. Delaware d H. R. Corp., 59 F. Supp. 1009; New Amster¬ 
dam Casualty Co. v. Berger, 59 F. Supp. 994; First Nat. 
Ben. Soc. v. Garrison, 58 F. Supp. 972; Jerry Vogel Music 
Co. V. Edward B. Marks Music Corp., 56 F. Supp. 779; 
Ryerson v. Morris d E. R. Co., 53 Supp. 713; Crosney v. 
Edward Small Productions, Inc., 52 Supp. 559; Sims v. 
United Pacific Ins. Co., 51 F. Supp. 433; Bullard v. Selective 
Service Local Board of Major County, Fairview, Okla., 50 
F. Supp. 192; Cleveland v. Higgins, 50 F. Supp. 188; Patter¬ 
son V. Chicago d Eastern Illinois R. Co., 50 F. Supp. 334; 
Adair v. Ferst, 45 F. Supp. 824; Ferguson v. Reed, 44 F. 
Supp. 387; Hunt v. Crumhoch, 44 F. Supp. 796; Kuhn v. 
Pacific Mut. Life Ins. Co. of California, 37 F. Supp. 102. 

Putting it in another way, on a motion to dismiss, the 
ability of the plaintiff to prove all averments of fact must 
be assumed. Shawls Inc. v. Wilson-Jones Co., 26 F. Supp. 
713, aff’d 105 F. 2d 331; United States v. Thurston County, 
Neb., 54 F. Supp. 201. 

In weighing the validity of such a motion, the duty of 
the court is not to test the final merit of the claim in order 
to determine which party is to prevail. Tahir Erk v. Glenn 
L. Martin Co., 116 F. 2d 865; Dodson v. St. Louis-San Fran¬ 
cisco Ry. Co., 81 F. Supp. 356. In ruling on the motion, the 
court must proceed in the light of the present principles 
as to liberal interpretation of pleadings. Topping v. Fry, 
147 F. 2d 715; Young v. Aetna Life Ins. Co., 32 F. Supp. 
389, aff'd 113 F. 2d 601; Shapiro, Bernstein d Co., Inc. v. 
Bryam, 27 F. Supp. 11; and the plaintiff is entitled to the 


12 


most favorable intendments to be drawn from the facts 
pleaded. Federal Telephone S Radio Corp. v. Associated 
Telephone <& Telegraph Co., 169 F. 2d 1012, certiorari de¬ 
nied 69 S. Ct. 133; 335 U. S. 859; Asher v. Ruppa, 173 F. 2d 
10; Frederick Hart & Co., Inc., v. Recordgraph Corp., 169 
F. 2d 580; Cohen v. United States, 129 F. 2d 733; Wool¬ 
dridge Mfg. Co. V. R. G. La Tourneau, Inc., 79 F. Supp. 908; 
Ostroff V. Johnson, 78 F. Supp. 718; Fash v. Clayton, 78 F. 
Supp. 359; Hawaiian Airlines, Ltd. v. Trans-Pacific Air¬ 
lines, Ltd., 78 F. Supp. 1; Dodd v. United States, 76 F. 
Supp, 991; Massachusetts Bonding Co. v. Darby, 59 F. 
Supp. 175; Branch v. Birmingham, 49 F. Supp. 229; D. L. 
Stern Agency, Inc. v. Mutual Benefit Health <£; Accident 
Ass'n, 43 F. Supp. 167; Ripperger v. Schroder-Rockefeller 
& Co., Inc., 37 F. Supp. 375; Ripperger v. Align, 37 F. Supp. 
369. 

To warrant dismissal of a complaint for insufficiency, it 
must appear that a claim for relief does not exist, rather 
than that a claim may have been defectively stated. Top¬ 
ping V. Fry, 147 F. 2d 715; Boston Casualty Co. v. Bath 
Iron Works Corp., 47 F. Supp. 616, aff’d 136 F. 2d 31; Liken 
V. Shaffer, 64 F. Supp. 432; United Stales v. Thurston 
County, Neb., 54 F. Supp. 201; French v. French Paper Co., 
4 Fed. Rules Serv. 12b.34, Case 2,1 F. R. D. 531. And mere 
informality and want of particularity in the averment of a 
claim will not support a motion to dismiss. Branch v. Birm¬ 
ingham, 49 F. Supp. 229. 

A court should dismiss on motion with great caution. 
Dermis v. Village of Tonka Bay, 151 F. 2d 411; Leimer v. 
State Mvi. Life Assur. Co. of Worcester, Mass., 108 F. 2d 
302; Stephens-Brown, Inc. v. United Stales, 81 F. Supp. 
969. 

In view of the means alfforded a defendant to obtain a 
speedy disposition of a claim which is without foundation 
or substance, by either securing a more definite statement 
under Rule 12(e) and thereafter applying for judgment on 
the pleadings under Rule 12(h) (1), or by moving for a sum¬ 
mary judgment under Rule 56, there is no justification for 
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dismissing a complaint for insufficiency of statement ex¬ 
cept where it appears to a certainty that the plaintiff would 
be entitled to no relief under any state of facts which could 
be proved in support of the claim. Woods v. HUlcrest Ter¬ 
race Corp., 170 F. 2d 980; Publicity BvMding Realty Corp. 
V. Earmegan, 139 F. 2d 583; Tahir Erk v. Glenn L. Martin 
Co., 116 F. 2d 865; Sparks v. England, 113 F. 2d 579; Leimer 
V. Stale Mut. Life Assur. Co. of Worcester, Mass., 108 F. 
2d 302; Hess v. Factors Corp. of America, 80 F. Supp. 727; 
Branch v. Birmingham, 49 F. Supp. 229; Roomberg v. 
United States, 40 F. Supp. 621. The complaint should not 
be dismissed if the defect consists of a failure to plead mat¬ 
ters which might be furnished on a motion for a more def¬ 
inite statement. Picking v. Pennsylvania R. Co., 151 F. 2d 
240; Topping v. Fry, 147 F. 2d 715; Keashey <& Mattison Co. 
V. Rothensies, 4 Fed. Rules Serv. 12b.34, Case 3, 1 F. B. D. 
626. 

With the foregoing principles in mind, let us turn to the 
consideration of a few of the cases in which the court has 
denied a motion to dismiss a complaint for defamation. 

In the case of Carroll v. Paramouni Pictures, D. C. N. Y. 
1942, 3 F. B. D. 95, the complaint alleged that defendant 
produced and exhibited an inferior moving picture falsely 
representing that plaintiff, a well-known producer, was the 
producer thereof and that such false representation injured 
plaintiff’s position as a producer in the professional and 
theater world. Defendant moved for an order dismissing 
the complaint on the ground that it fails to state a claim 
upon which relief can be granted. In denying the motion, 
the court held as follows: 

“I am of the opinion that these allegations, which are 
deemed admitted on this motion, sufficiently plead a 
claim or cause of action predicated on libel. The as¬ 
serted false imputation to plaintiff, a well known pro¬ 
ducer, of the production of an inferior work that in¬ 
jures his position as a producer in the professional and 
theatre world, is libelous per se ... Libel is not one of 
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the matters listed in Rule 9, F. R. C. P., of which all the 
averments ‘shall be stated with particularity.’ ” 

In the case of Edelmcun v. Locker, D. C. Pa. 1946, 6 
F. R. D. 272, defendant filed a counterclaim seeking dam¬ 
ages for slanderous remarks uttered by plaintiff which im¬ 
paired defendant’s credit in the trade so that defendant was 
unable to obtain merchandise to carry on his business. 
Plaintiff filed a motion to dismiss the counterclaim on the 
ground that “it fails to state a legal cause of action . . . 
and that it fails to assert sufficient facts.” In denying the 
motion, the court stated as follows: 

‘ ‘ The allegations of the counterclaim include averments 
that the words were spoken by plaintiff, that the words 
were false, that they were defamatory, and that the 
defendant has been damaged thereby. These allega¬ 
tions sufficiently set forth a cause of action in slander. 
Sarkees v. Warner-West Corporation, 349 Pa. 365, 37 
A. 2d 544; Weglein v. Golder, 317 Pa. 437, 177 A. 47; 
Campbell v. Willmark Service System, Inc., 3 Cir., 123 
F. 2d 204; see Pollard v. Lyon, 91 U. S. 225, 23 L. Ed. 
308. 

“Although the alleged slanderous statements are not 
set forth in specific words, the tenor of the statements 
satisfactorily indicates that a prima facie cause of ac¬ 
tion has been alleged. See Cooper v. Chase & Co., Inc., 
D. C. S. D. Fla., 2 F. R. D. 381. If the facts alleged are 
not sufficiently clear to permit plaintiff to plead or de¬ 
fend against the counterclaim, the rules of procedure 
offer adequate means of obtaining the information re¬ 
quired. This is no ground for dismissal. Van Dyke v. 
Broadhurst, D. C. M. D. Pa., 28 F. Supp. 737.” 

In the light of the foregoing, what averments of slander 
are said to be lacking in the pleading here under considera¬ 
tion? Let us turn to the ruling of the lower court (J. App. 
17) for the answer. 

The most significant thing about the ruling is that it com¬ 
pletely ignores the allegations in paragraph 3 of the plead- 
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ing. The opinion, insofar as the question of slander per se 
is concerned, is devoted exclusively to the contents of para¬ 
graph 2 of the pleading. 

In his opinion, the District Judge does not point out a 
single averment which he considered missing. On the con¬ 
trary, he simply held that the averments in paragraph 2 do 
not touch the appellant in his professional capacity and 
therefore are not actionable per se. Note the limitation 
placed upon the District Judge by his own words: 

‘ ‘ The question for the Court... so far as concerns the 
allegation that these words constitute slander per se 
... is whether they . . . touch plaintiff in his profes¬ 
sional capacity.” 

Under what theory of law, in the opinion of the District 
Judge, were the averments of fact in paragraph 3 of the 
pleading that the alleged defamation was “spoken of plain¬ 
tiff in his capacity as a practicing attorney and attacked his 
professional conduct and were so understood by the said 
Riley A. Gwynn” to be denied for the purpose of a motion 
to dismiss ? The voluminous citations, which are only part 
of the possible references on the subject, shown herein¬ 
before to the effect that all averments in the pleading must 
be admitted for purposes of a motion to dismiss, indicate 
how astoundingly erroneous the opinion of the District 
Judge is! 

The question of whether a pleading adequately sets 
forth an allegation of slander per se is not new to this 
court. Such a question was presented in the case of Meyer- 
son V. Hurlbwrt, 68 App. D. C. 360, 98 F. 2d 232, cert. den. 
305 U. S. 610. The pertinent portion of the pleading there 
under consideration, as germane to the question here pre¬ 
sented, is as follows (quoting from the D. C. report, at 
page 361): 

“ . . . George Meyerson has been buying merchandise 
from jobbers in the District and re-selling below cost, 
just to hold the business; various Washington jobbers 
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have cut Meyerson off on open account basis; various 
Washington jobbers have refused to sell merchandise 
to George Meyerson.’^ 

In holding that the complaint was good as a pleading of 
slander per se, this court stated as follows (page 362 of the 
D. C. report): 

“The case has another aspect. Aspersions on the 
credit of a business man are clearly defamatory . . . 
[citing cases]. As they tend to injure him in his busi¬ 
ness, they are slander per se . . . [citing cases]. It is 
not disputed that an ‘open account basis’ is a credit 
basis. Hurlbut, then, said that plaintiff had been re¬ 
fused credit. But in judging the meaning conveyed by 
words, the publication must be considered in its en¬ 
tirety . . . [citing cases]. The reference to refusal of 
credit followed the reference to price-cutting. Taken 
as a whole, defendant’s words might well mean that 
jobbers had cut off plaintiff’s credit and refused to deal 
with him because they resented his price policy. Gn 
the other hand, the ‘open account’ statement, notwith¬ 
standing its context, might well mean that jobbers re¬ 
fused credit to the plajntiff l)ecause he was a poor risk. 
Which meamng the words compeyed was not a question 
for the court. If language ‘is co/pahle of two mean¬ 
ings, one of which would he libelous a/nd actionable and 
the other not, it is for the jury to say, under all the 
circumstances surrounding its publication, imchidvng 
extraneous facts admissible in evidence, which of the 
two meanings would be attributed to it by those to 
whom it is addressed or by whom it may be read I 
Washington Post v. Chaloner, 250 IT. S. 2^, 293, 39 
S. Ct. 448, 449, 63 L. Ed. 987, quoting Commercial Pub. 
Co. V. Smith, 6 Cir. 149 F. 704, 707; Bang KuUen 
Grocery Co. v. Astor, Second Department, 249 App. 
Div. 655, 291 N. Y. S. 488.” (Italics supplied.) 

Under the principle announced in the foregoing decision, 
it is respectfully submitted that the amended complaint in 
the case at bar pleads slander per se even had paragraph 3 
thereof been omitted. Paragraph 2 of said pleading sets 
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forth the alleged slanderous words, and elsewhere therein 
(particularly paragraphs 4 and 7) appears the allegation 
that appellant is a practicing attorney. In applying the 
doctrine announced in the Meyerson case, it is necessary to 
determine in which capacity of the appellant (individual or • 
as a practicing attorney) the slanderous words refer. And, 
as stated in the Meyerson case, that determinaiton must be 
made by the jury, under all the surrounding circumstances, 
“including extraneous facts admissible in evidence.’’ 

As previously indicated, however, appellant left no 
question as to which capacity the slanderous words re¬ 
ferred, by including paragraph 3 in his pleading. Thus he 
is not relegated even to the principle set forth in the Meyer¬ 
son case. Appellant knows of no choice of words which he 
could have employed to state more directly that the slander 
touched him in his profession, and he must be permitted 
to go to trial with his evidence to support his averment. 

Point n. 

The Amended Complaint is an Adequate Pleading of 

Slander Per Quod and Should Nbt Have Been Dismissed. 

Most of the argument set forth under Point I herein is 
equally applicable to the argument advanced under this 
Point, and it is, therefore, incorporated herein to the ex¬ 
tent that it is found germane. 

The only averment required in a pleading of slander per 
quod not necessary in slander per se is that of special dam¬ 
ages. Pollard V. Lyon, 91 U. S. 225, 23 L. Ed. 308 ; 33 Am. 
Jur., Libel and Slander, Sec. 5. 

The pleading here under consideration (J. App. 8), after 
setting forth the alleged slanderous words and the allega¬ 
tion that they were spoken of appellant in his professional 
capacity, states as follows (paragraph 4): 

“That the said false and malicious words constitute 
slander per quod in that special damages have resulted 
therefrom to the great injury of plaintiff, to-wit: in 
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the damage of his reputation for honesty and integrity 
and in the loss of earnings (both present and potential 
future) in his profession as attomey-at-law, in the fol¬ 
lowing particulars:” 

It will be noted that paragraph ends with a colon (:); and 
it is followed by paragraphs 5 through 10. 

In his opinion accompanying his dismissal of the plead¬ 
ing (J. App. 17), the District Judge quoted paragraph 4 of 
the pleading, referred to paragraphs 5 through 8, quoted 
paragraph 9 [conspicuously ignoring paragraph 10], and 
then stated as follows: 

“There is no causal nexus between the material set 
forth in the preceding paragraphs and the recitation 
contained in paragraph 9, in the Court’s view and 
opinion. 

“In other words, the Court is of the opinion that the 
pleader has erred in the direction of applying the old 
erroneous principle of post hoc ergo propter hoc. 
There is no allegation in the petition in any place con¬ 
necting the alleged damage or the alleged consequences 
or development as set forth in paragraph 9 with the 
word ‘uttered,’ so as to cause those words to have a 
resultant effect, allegedly, in order to constitute the 
basis for a valid petition for damages for slander per 
quod.” 

This is the sole reason given by the District Judge for dis¬ 
missing the pleading as failing to set forth slander per 
quod. 

It will be noted that the District Judge did not say that 
the pleading is deficient in setting forth special damages; 
he simply said that the special damages as set forth were 
not properly “connected” with the word “uttered.” 

Appellant is unable to find the word “uttered” in the 
pleading; however, he assumes the District Judge refers to 
the allegation of the speaking of the slanderous words as 
set forth in paragraph 2 of the pleading. In other words, 
the only objection pointed out by the lower court is that 
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from the point of view of grammatical nicety, appellant 
failed properly to connect the allegation of the slanderous 
words which were spoken (paragraph 4 of the pleading) 
with the subsequent allegations of special damages (para¬ 
graphs 4 through 9 of the pleading). Again, it is significant 
to note that the District Judge failed to quote or refer in 
any manner to paragraph 10 of the pleading. 

While appellant does not profess to be the greatest of ex¬ 
perts in reducing the legal requirements of pleading to the 
most refined degree of grammatical exactness, nevertheless 
he respectfully submits that if there be criticism of the 
pleading in question with respect to meticulosity of syntax, 
such criticism should be directed to the repetitiousness of 
connecting the alleged special damages with the allegation 
of the slanderous words, rather than, as ambiguously stated 
by the District Judge, of the absence of such connection! 

Certainly it cannot be questioned that paragraph 4 is 
“connected’’ with paragraph 2, because paragraph 4 be¬ 
gins, as does paragraph 3, with the words, “That the said 
false and malicious words ...” What, in the opinion of 
the District Judge, do these words “connect” if not the 
slanderous words in paragraph 2? 

Certainly, it cannot be questioned that the first part of 
paragraph 4 is “connected” with the latter part of the 
paragraph, because this paragraph continues “ . . . consti¬ 
tute slander per quod in that special damages have re¬ 
sulted therefrom to the great injury of plaintiff, to-wit:” 
Wrhat, in the opinion of the District Judge, does the word 
“to-wit”, followed by a colon, “connect” if not the re¬ 
mainder of the paragraph? WTiat, also, in the opinion of 
the District Judge, does the word “therefrom” “connect” 
if not the slanderous words in paragraph 2 ? 

Certainly it cannot be questioned that paragraph 4 is 
“connected” with the paragraphs which follow, because 
this paragraph continues “ ... in the damage of his reputa¬ 
tion for honesty and integrity and in the loss of earnings 
(both present and potential future) in his profession as 
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attorney-at-law, in the following particulars”, again fol¬ 
lowed by a colon. What, in the opinion of the District 
Judge, do the words “in the following particulars”, fol¬ 
lowed by a colon, “connect” if not the paragraphs which 
follow? The word “colon” is defined as follows: “Gram. 
A punctuation mark (:) used (1) as a sign of apposition or 
equality to connect one clause with another that explains 
it, as in introducing an enumeration or catalog.” Funk 
& Wagnalls New Standard Dictionary of the English Lan¬ 
guage, 1949, page 528. 

Certainly it could not have been questioned by the Dis¬ 
trict Judge, had he read it, that paragraph 10 was “con¬ 
nected” with the preceding portions of the pleading, in 
view of the closing words “ ... to his great injury as afore¬ 
said.” What, in the opinion of the District Judge, do the 
quoted words “connect”, if not the preceding part of the 
pleading in its entirety? 

What, then, does the District Judge mean when he states 
“there is no causal nexus between the material set forth 
in the preceding paragraphs and the recitation contained 
in paragraph 9”? 

Even if the pleading were lacking in “connectives”, it 
still would not be defective, because, as pointed out in 
Rivoli Operating Corp. v. Loewis, Inc., 7 F. R. D. 219, a 
complaint is not defective because it fails to show all the 
details of the causal connection between wrongs claimed 
and damages allegedly suffered. 

In the case of Stevens Co. v. Foster <& Kleiser Co., 61 S. 
Ct. 210, 311 U. S. 255, 85 L. Ed. 173, the Supreme Court 
held that the following general allegation of damage was 
sufficient: 

“ . . . has been damaged in that its business was ren¬ 
dered unprofitable, and the profits of its said trade and 
commerce have diminished, and the plaintiff company 
has suffered loss and been damaged thereby.” 
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Rule 84, F. B. C. P., provides as follows: 

“The forms contained in the Appendix of Forms are 
sufficient under the rules and are intended to indicate 
the simplicity and brevity of statement which the 
rules contemplate.” 

Form 9 of the said Appendix of Forms is a complaint 
for negligence, which must allege special damages. What 
is the “causal connection”, under the language of the Rivoli 
case, or the “causal nexus”, under the language of the Dis¬ 
trict Judge, between the wrong claimed (negligence) and 
the damages allegedly suffered, as employed in the speci¬ 
men form? Simply, the words “as a result”, appearing at 
the beginning of the paragraph setting forth damages! 
Can it be said that this ‘ ‘ connective ’ ’ is better than the pro¬ 
lixity of “connectives” employed by appellant between the 
wrong claimed (slander) and the alleged damages? 

If there were some merit to the point made by the Dis¬ 
trict Judge, it would simply mean that the pleading was 
not as artistically drawn as might have been. Would the 
pleading then be subject to dismissal? The decision in the 
case of Calabrese v. Chiumento, 3 F. B. D. 435, totally re¬ 
solves the point in favor of appellant. 

In the case of Edelman v. Locker, 6 F. R. D. 272, the court 
held: 

‘ ‘ The allegations of the counterclaim include averments 
that the words were spoken by plaintiff, that the words 
were false, that they were defamatory, and that the 
defendant has been damaged thereby. These allega¬ 
tions sufficiently set forth a cause of action in slan¬ 
der ...” 

It cannot be questioned that appellant went further than 
this in his pleading. 

Accordingly, appellant’s pleading is an adequate plead¬ 
ing of slander per quod and should not have been dis- 
mifised. 

/ I 
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Point ni. 

The Court Below Erred in Denying Leave for Appellant to 
File the Proposed Second Amended Complaint. 

Rule 15, F. R. C. P., provides, inter alia, as follows: 

“ (a) Amendments, A party may amend his pleadings 
once as a matter of course at any time before a re¬ 
sponsive pleading is served . . . otherwise a party may 
amend his pleading only by leave of court... and leave 
shall be freely given when justice so requires. 

“(b) Amendments To Conform To The Evidence . . . 
Such amendment of the pleadings as may be neces¬ 
sary to cause them [issues not raised by the plead¬ 
ings] to conform to the evidence and to raise these 
issues may be made upon motion of any party at any 
time, even after judgment . . . the court may allow the 
pleadings to be amended and shall do so freely when 
the presentation of the merits of the action will be 
subserved thereby, and the objecting party fails to sat¬ 
isfy the court that the admission of such evidence 
would prejudice him in maintaining his action or de¬ 
fense upon the merits.’^ 

The general test, under the above rule, as to the pro¬ 
priety of allowing an amendment not “of course” is 
whether the ends of justice will be promoted thereby and 
whether any injustice will be administered to any of the 
parties. Securities <& Exchmige Commission v. Universal 
Service Ass^n, 106 F. 2d 232; Fierstein v. Piper Aircraft 
Corp.y 79 F. Supp. 217; Overfield v. Pennroad Corp., 39 F. 
Supp. 482. 

The object of the new rules of civil procedure is to per¬ 
mit amendments freely with the thought of making expe¬ 
ditious disposition of causes. Gallaher v. George A. Rhe- 
man Co., Inc., 50 F. Supp. 655; Donnelly Garment Co. v. In¬ 
ternational Ladies^ Garment Workers’ Union, 47 F. Supp. 
61; Carter Bros., Inc., v. Cam,non, 45 F. Supp. 679; Gibhs v. 
Emerson Electric Mfg. Co., 31 F. Supp. 983. The tendency 



23 


has been consistently towards greater liberality in the al¬ 
lowance of amendments. Preferred Accident Ins. Co. of 
New York v. Onali, 43 F. Supp. 227, aff’d 125 F. 2d 580; 
Tahir Erk v. Glenn L. Martin Co., 116 F. 2d 865. 

Where a cause of action exists at the filing of the com¬ 
plaint which is defectively stated, the defects may be reme¬ 
died by amendment; Jones v. Van Boren, 9 S. Ct. 685, 130 

U. S. 684, 32 L. Ed. 1077; Mellor v. Smither, 114 F. 116; and 
plaintiff may thus be allowed to make a better statement 
of his claim; Western U. Tel. Co. v. Atlanta <& W. P. R. Co., 
238 F. 36; Citizens Banking Co. v. Monticello State Bank, 
49 F. Supp. 1016; Anderson v, Abbott, 61 F. Supp. 888; or 
to make the allegations more definite and certain; Louisi¬ 
ana R. Nav. Co. V. McGlorg, 20 F. 2d 545, cert. den. 48 
S. Ct. 157, 275 U. S. 570, 72 L. Ed. 432. An amendment 
may appropriately be permitted to cure defects pointed out 
in an adverse motion, Michelson v. Shell Union OH Corg., 26 
F. Supp. 594; and may set up a new cause of action arising 
out of the same transaction alleged in the original plead¬ 
ing. Sikes Co. V. Swift <& Co., 10 F. R. D. 68. 

Amendments to pleadings should be liberally allowed 
where no prejudice results. Robbins v. Jordan, 181 F. 2d 
793; Blair v. U. S. for Use and Benefit of Gregory-Hogan, 
147 F. 2d 840; Fleetwood v. Milwcmkee Mechanics Ins. Co., 
87 F. Supp. 353; Magee v. McNany, 10 F. R. D. 5; Rucienski 

V. Vanadium Corp. of America, 6 F. R. D. 313; Porter v. 
Th^o J. Ely Mfg. Co., 5 F. R. D. 317. 

In the recent case of Robbins v. Jordan, 86 App. D. C. 
304, 181 F. 2d 793, decided April 3, 1950, this court was 
called upon to determine whether the lower court exceeded 
the limits of its discretion in refusing to grant plaintiffs 
leave, during the course of the trial, to amend their com¬ 
plaint in order to introduce certain evidence not permitted 
under the original pleading. This court held that the dis¬ 
trict court’s refusal to allow the amendment “was beyond 
the limits of its judicial discretion.” It also observed that 
amendments “are, as a general rule, allowed with great lib- 
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erality.” See also Hall v. Gordon, 76 App. D. C. 33, 128 
F. 2d 461. 

In an earier case, Wyant v. Crittenden, 72 App. D. C. 
163,113 F. 2d 170, decided April 29, 1940, this court called 
attention to the injunction of Rule 15 that leave to amend 
“shall be freely given when justice so requires”; and in 
Sheridan-Wyoming Coal Co. v. Krug, 84 App. D. C. 288, 
172 F. 2d 282, decided January 31,1949, this court reversed 
the district court on its denial of the appellant’s motion 
to amend its complaint where this court had given author¬ 
ity, in its previous mandate to the district court, to enter¬ 
tain such a motion. 

As an indication of the liberality in permitting amend¬ 
ments, it is disclosed in the case of Laughlin v. Garnett 
et ol., 78 App. D. C. 194,138 F. 2d 931, cert, denied 64 S. Ct. 
1055, 322 U. S. 738, 88 L. Ed. 1572, that it was not until ap¬ 
pellant had made his fourth unsuccessful attempt to set out 
a cause of action that this court affirmed the order of the 
district court refusing to permit appellant to file a further 
amended complaint. 

There are voluminous decisions of other Federal courts 
to the same general effect of liberality in permitting amend¬ 
ments, and particularly where no prejudice or disadvant¬ 
age is suffered by the opposing side. It is felt that appel¬ 
lant would be placing a burden on this court were he to cite 
all the cases on this poinL However, the following are il¬ 
lustrative of the decisions in this respect; McDowell v. Orr 
Felt S Blanket Co., 146 F. 2d 136, citing Norton v. Larney, 
266 U. S. 511, 45 S. Ct. 145, 69 L. Ed. 413; Taylor Co. v, 
Anderson, 275 U. S. 431, 48 S. Ct. 144, 72 L. Ed. 354; In re 
Haskell, 73 F. 2d 879; International Ladies Garment Work¬ 
ers^ Union v. Donnelly Garment Co., 121 F. 2d 561. 

In the light of the foregoing principle of “great lib¬ 
erality,” it is respectfully submitted that appellant should 
be permitted to file the tendered second amended complaint 
(J. App. 12), without regard to any of the extenuating cir¬ 
cumstances hereinafter set forth. How could appellee be 
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prejudiced by the filing of the amendment, since he has not 
served a responsive pleading? But there are very im¬ 
portant additional reasons why appellant should be per¬ 
mitted to file the amendment. 

Before the commencement of the action here on appeal, 
appellant filed a complaint for slander in the court below in 
the case captioned “Civil Action No. 439-50, John W. Slater, 
Jr. V. Matthias Mdhorner, Jr., referred to herein as *‘Ma^ 
horn<ir case”. The complaint stated as follows: 

“1. ... [allegation of jurisdiction]. 

“2. That on or about the 23rd day of December, 1949, 
defendant did falsely and maliciously speak of and con¬ 
cerning the plaintitf the following slanderous words 
to Benjamin H. Sullivan, attomey-at-law, with offices 
at 419 Union Trust Building, Washington, D. C., to- 
wit: I have a judgment against Slater for funds which 
he collected and failed to make proper division with 
me, or words to that intent. 

“3. That the said false and malicious words constitute 
slander per se in that they were spoken of the plaintiff 
in his capacity as a practicing attorney and attacked 
his professional conduct and were so understood by the 
said Benjamin H. Sullivan; said false and malicious 
• words also constitute slander actionable per quod in 
that special damages have resulted therefrom to the 
great injury of plaintiff.” 

Defendant Mahorner filed his Motion to Dismiss the 
Complaint, supported by points and authorities, and his 
affidavit and exhibits, totaling over 50 pages of legal-size 
paper. The dismissal was sought on the ground that the 
complaint failed to state a claim upon which relief could 
be granted. After extended argument the lower court, act¬ 
ing through the Honorable Burnita Shelton Matthews, Dis¬ 
trict Judge, took the matter under advisement for some two 
or three months, and denied defendant’s motion. 

There followed a series of motions and amendments, the 
details of which are believed not to be germane to this 
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appeal. In the course of the proceedings, however, appel¬ 
lant filed a second amended complaint, composed of two 
counts. The first count read as follows: 

“1. ... [allegation of jurisdiction]. 

“2. That on or about the 23rd day of December, 1949, 
defendant Mahorner did falsely and maliciously speak 
of and concerning plaintiff the following slanderous 
words to defendant Peyser and to Benjamin H. Sul¬ 
livan, both attorneys-at-law with offices in Washington, 
D. C., to-wit: I have a judgment against Slater for 
funds which he collected and failed to make proper 
division with me, or words to that intent. 

“3. That the said false and malicious words consti¬ 
tute slander per se in that they were spoken of plaintiff 
in his capacity as a practicing attorney and attacked 
his professional conduct and were so understood by the 
said defendant Peyser and Benjamin H. Sullivan; said 
false and malicious words also constitute slander per 
quod in that special damages have resulted therefrom 
to the great injury of plaintiff, to-wit: in the damage 
of his reputation for honesty and integrity and in the 
loss of earnings (both present and potential future) 
in his profession as attomey-at-law.’’ 

The second count of the pleading set forth a cause of action 
against appellee, in substantially the same form as the 
original complaint later filed in the case at bar. There¬ 
after, appellant filed in the Mahorner case a motion for 
leave to join appellee as party defendant. Mahorner op¬ 
posed the motion and moved to dismiss the latter pleading, 
again on the ground that it failed to state a claim upon 
which relief could be granted. Both motions came on for 
hearing before the Honorbale Alexander Holtzoff, District 
Judge, who denied appellant’s motion for leave to join 
appellee as party defendant, and also denied Mahorner’s 
motion to dismiss. 

Accordingly, when appellant filed the action against ap¬ 
pellee in the case at bar, he had theretofore been sustained, 
in the Mahorner case, over very vigorous opposition, in his 
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original complaint and in the second amended complaint, 
by two District Judges, as being adequate pleadings of both 
slander per se and slander per quod. Appellant felt, there¬ 
fore, that he would be secure in framing his complaint for 
filing in the case at bar to conform, in substance, with the 
language of the two prior complaints. The original plead¬ 
ing in the case at bar was thus prepared and filed (J. 
App. 2). 

Appellee moved in the case at bar to dismiss the original 
complaint. His motion, as was true with the two motions in 
the Mahomer case, relied on the ground that the complaint 
failed to state a claim upon which relief could be granted. 
The motion came on for hearing before Judge Holtzoiff, and, 
notwithstanding the fact the two complaints in the Ma^ 
horner case had been sustained, he granted appellee’s mo¬ 
tion to dismiss. By reference to his oral opinion (J. App. 
22), however, it will be noted that the sole reasons an¬ 
nounced by Judge Holtzoff for dismissing the complaint 
was the fact that it included, at the end of paragraph 2, the 
words ‘‘or w’ords to that intent,” which words had been 
included in the two complaints in the Mahorner case. It will 
also be noted from the opinion that Judge Holtzoff rec¬ 
ognized the right of appellant to file an amended com¬ 
plaint, although appellant believes that the Judge was in 
error in stating that “under the rules” appellant was lim¬ 
ited to ten days for so amending. Since appellee had filed 
no responsive pleading (and has not yet filed any), appel¬ 
lant was permitted to amend as a matter of course. This 
point is important, because it appears from the record that, 
because of certain subsequent procedural developments, the 
amendment was filed by leave of court. 

Without discussing the merits of subsequent rulings of 
the court below on points of procedure, which are not at 
issue in this appeal, suffice it to say that ultimately the court 
below entered an order (Tr. 33) striking the amended com¬ 
plaint because it had not, in the opinion of the court, com¬ 
plied with the previous order with respect to the time 
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within which it should have been filed. This finding was in 
error, U. S. v. Newhury Mfg. Co., 123 F. 2d 453; Ohio Cas. 
lyis. Co. V. Farmers Bcmk of Clay, 178 F. 2d 570, and did 
not alter the fact that the amended complaint was filed as 
a matter of course. 

The amended complaint so filed was not an amendment at 
all as contemplated by the rule. Under a true amendment, 
appellant could have restated the cause of action originally 
pleaded or could have set up one or more new’ causes of 
action arising out of the same transaction. Kuhn v. Pa¬ 
cific Mut. Life Ins. Co. of Cal., 37 F. Supp. 102. But ap¬ 
pellant did neither of these. He took aw’ay from, rather 
than added to, the original complaint. He deleted the 
words “or words to that intent,” and otherwise the 
amended complaint was identical to the original complaint. 

In passing, it should be noted that appellant believes the 
ruling of the lower court in dismissing the original com¬ 
plaint was in error because the slanderous statements need 
not be set forth in specific words. Edelman v. Locker, 6 
F. R. D. 272. As a practical matter, however, appellant 
elected not to appeal the ruling at this point, but rather to 
file an amended complaint, as stated. The only reason in 
referring to the matter is to point out that the amended 
complaint was filed as a matter of course. 

Appellant further points out that, while the tendered 
second amended complaint technically falls under the pro¬ 
vision of the rule which requires leave of court for filing, it, 
nevertheless, approaches, as nearly as is possible to 
imagine, the status as contemplated by the rule for amend¬ 
ing as a matter of course. There has been no responsive 
pleading filed. Under what state of facts can it be visual¬ 
ized that justice would be administered more equitably or 
that the adverse party would be more free of prejudice, 
than in granting leave to file the requested pleading under 
this condition? 

Was it justice to deny appellant the right to amend under 
the foregoing circumstances w’hen the pleader in the case 



29 


of Ilollcmd V. Majestic Radio and Television Corp., 27 F. 
Supp. 990, was granted leave to file a second amended com¬ 
plaint where the first amended complaint had incorporated 
six paragraphs not included in the original complaint and 
otherwise had made changes in verbiage? 

Did the lower court, in denying appellant the right to 
amend, indicate that any prejudice or disadvantage would 
accrue to appellee by permitting the requested amendment ? 
None whatever! Did the lower court speak of any injustice 
which would result by permitting the requested amend¬ 
ment? None whatever! What, then, were the reasons 
given by the lower court for refusing the amendment? 

The oral opinion announced from the bench by the Hon¬ 
orable James R. Kirkland, District Judge, is set forth at 
pages 21 et seq. of the Joint Appendix. An examination 
of the contents of this opinion indicates that the District 
Judge was totally unfamiliar with the factual status of the 
case and was wholly unaware of the proper principles to 
apply in determining whether justice would be served by 
allowing the filing of the proposed amendment. 

In the first place, the District Judge erroneously assumed 
that Judge HoltzofF had previously ruled that the original 
complaint was not actionable per se. As previously indi¬ 
cated, the only point on which Judge Holtzoff rendered his 
decision was that the inclusion of the words “or words to 
that intent’’ rendered the pleading technically defective. 

In the second place, the District Judge erroneously as¬ 
sumed that the amended complaint had been filed by leave 
of court and not as a matter of course. There can be no 
question on this point, since, as indicated previously, the 
amended complaint was filed before a responsive pleading 
had been filed and Judge Holtzoff recognized the filing as a 
matter of right. 

In the third place. Judge Kirkland held as a matter of law 
that the alleged slanderous words are not actionable per se. 
It is a well established principle of law that the court’s 
function, on a motion to amend, is not to pass on the validity 
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of a proposed pleading. Rucienski v. Vanadium Cory, of 
America, D. C. N. Y., 6 F. R. D. 313. 

In the fourth place, Judge Kirkland held as a matter of 
law that the tendered pleading does not set forth special 
damages. Again, here the District Judge passed on the 
validity of the proposed pleading, contrary to the holding 
in the Rucienski case. 

In the fifth place. Judge Kirkland held that as a matter 
of law the lower court was ousted of jurisdiction to enter¬ 
tain the motion for leave to amend, by virtue of the fact 
that the order dismissing the first amended complaint had 
included the words (quoting from Judge Kirkland’s 
opinion) “ ... and that judgment be, and hereby is, entered 
dismissing the action ...” The order to which Judge 
Kirkland referred actually reads as follows (J. App. 11): 

“Ordered, that said motion be, and the same hereby is 
granted, and that judgment be, and hereby is, entered 
dismissing the action, without prejudice.” ((Capitaliz¬ 
ation supplied for emphasis.) 

It is respectfully submitted that the point here raised is 
a mere play on words. MTiat differences does it make, 
insofar as the provision for amendment under Rule 15 is 
concerned, whether a pleading is dismissed without pre¬ 
judice or an action is dismissed wdthout prejudice? The 
rule places no limitation whatever as to when the court is 
precluded from granting the leave to amend. As a matter 
of fact, the rule provides that such amendment may be 
made “even after judgment.” 

In the sixth place. Judge Kirkland stated as follows: 

“ . . . and that to entertain it to permit a further 
amendment which doesn’t apparently clarify the issues 
any more than that second amended complaint did, on 
wliich there is now a judgment entered dismissing not 
the mere pleadings but the action itself, that I am 
ousted of jurisdiction and, accordingly, I will dismiss 
this motion.” 
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This, it is respectfully submitted, is the climax of am¬ 
biguity, non-factual statements, ungrammatical expression, 
and erroneous conclusions of fact and law. Here, again, 
for the third time the District Judge passed on the validity 
of the proposed pleading, contrary to the holding in the 
Rucienski case, supra. Here, he refers to the prior plead¬ 
ing as “that second amended complaint,” which, of course, 
is absurd. The motion on which he is announcing his ruling 
is for leave to file the second amended complaint. Here, he 
concludes by stating “. . . accordingly, I will dismiss this 
motion.” (Capitalization supplied for emphasis.) Motions 
are not dismissed—they are either granted or denied! 

It is difficult to determine, from the foregoing, what 
pleading the District Judge was examining when he made 
the foregoing statement. This appellant, however, leaves 
for this court to determine whether or not the tendered 
second amended complaint does in fact “clarify the issues 
any more” (using the language of the District Judge) than 
did the first amended complaint. Is it not true that if there 
were any possible question about the alleged slanderous 
words touching appellant in his profession as pleaded in 
the first amended complaint, that this question is com¬ 
pletely resolved in the tendered second amended complaint? 
Compare the pertinent portions of the two complaints: 

First Amended Complaint: (Paragraphs 2 and 3) 

“That on or about December, 1949, defendant did 
falsely and maliciously speak of and concerning 
plaintitf the following slanderous words to Riley A. 
Gwynn, an attorney-at-law with offices in Washington, 
D. C., to wit: Matthias Mahorner, Jr. [an attorney- 
at-law practicing in Washington, D. C.] told me that 
he had a judgment against Slater for funds which he 
(Slater) had collected and failed to make proper divi¬ 
sion with him (Mahorner) or had otherwise been 
wrongfully withheld. 

“That the said false and malicious words constitute 
slander per se in that they were spoken of plaintiff in 
his capacity as a practicing attorney and attacked his 
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professional conduct and were so understood by the 
said Riley A. Gwynn.” 

Second Amended Complaint: (Paragraphs 2, 9 and 11) 

“That plaintiff is an attorney at law, being a member 
of the Bars of the District of Columbia and the State 
of Virginia, that he has been actively engaged in the 
practice of law for a period of approximately ten (10) 
years and is so engaged at the present time in both of 
said jurisdictions. 

“That about December, 1949, or January, 1950, de¬ 
fendant and said Gwynn changed in their attitude to¬ 
ward plaintiff and appeared to be conducting an 
investigation of plaintiff’s business with one Matthias 
Mahorner, Jr., also a practicing attorney in the District 
of Columbia; that Gwynn demanded of plaintiff the 
reason for the judgment which the said Mahorner had 
against jjlaintiff; that upon enquiry by plaintiff, said 
Gwynn advised plaintiff as follows, to wdt: ‘Colonel 
Peyser [meaning defendant] conferred wdth me rela¬ 
tive to the character of attorneys which he considers 
acceptable as ethical practitioners and stated to me: 

“I do not consider Slater [meaning plaintiff] as being 
an ethical practitioner and as being a proper type of 
attorney with whom to associate in the practice of law 
and with whom to share an office, because Mahorner 
has a judgment against Slater for funds which Slater, 
as an attorney, collected and failed to properly divide 
with Mahorner and this indicates to me that Slater is 
unethical in his practice as an attorney, I w’ant nothing 
further to do with him, and I want him out of the 
office.” ’ ” 

“That defendant did falsely and maliciously speak of 
and concerning plaintiff the aforesaid slanderous 
words; that the said false and malicious words con¬ 
stitute slander per se in that they were spoken of 
plaintiff in his capacity as a practicing attorney and 
attacked his professional conduct and were so under¬ 
stood by the said Gwynn.” 
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This appellant, likewise, leaves for this court to deter¬ 
mine whether or not the tendered second amended com¬ 
plaint, read as a whole, removes any question with respect 
to whether the stated damages are “connected” with the 
alleged slanderous words to constitute an adequate plead¬ 
ing of slander per quod. 

In view of the foregoing, it is respectfully submitted that 
the court below erred in denying leave for appellant to 
file the proposed second amended complaint, and he should 
be granted leave to file it. 

CONCLUSION. 

The order of the court below dismissing the amended 
complaint filed by appellant should be reversed; or, in the 
alternative, the order of the court below denying appel¬ 
lant’s motion for leave to file the second amended com¬ 
plaint should be reversed, and appellant granted leave to 
file said second amended complant. 

Respectfully submitted, 

John W. Slater, Jr., 

Appellant Pro Se, 

422 Washington Bldg., 

Washington, D. C. 


January 17, 1952. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Oct 13 1950 

THE UNITED STATES DISTEICT COUET 
FOE THE DISTEICT OF COLUMBIA 

Civil Action No. 4465-’50 

John W. Slatee, Je., 417 Union Tmst Building, 
Washington, D. C., Plaintiff 

V. 

Julius I. Peysee, Continental Building, 
Washington, D. C., Defendcmt 

Complaint for Slander. 

Plaintiff complains of defendant and for cause of action 
alleges: 

1. That this is a civil action and the amount in contro¬ 
versy, exclusive of interests and costs, exceeds the sum of 
three thousand dollars; defendant is resident of or may be 
found within the District of Columbia. 

2. That on or about December, 1949, defendant Peyser 
did falsely and maliciously speak of and concerning plain¬ 
tiff the following slanderous words to E-iley A. Gwynn, an 
attorney-at-law with offices in Washington, D. C., to-wit: 
Matthias Mahomer, Jr., [an attomey-at-law practicing in 
Washington, D. C.] told me that he had a judgment against 
Slater for funds which he (Slater) had collected and failed 
to make proper division with him (Mahomer) or had other¬ 
wise been wrongfully withheld, or words to that intent. 

3. That the said false and malicious words constitute 
slander per se in that they were spoken of plaintiff in his 
capacity as a practicing attorney and attacked his profes¬ 
sional conduct and were so understood by the said Riley A. 
Gwynn. 
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4. That the said false and malicious words constitute 
slander per quod in that special damages have resulted 

therefrom to the great injury of plaintijff, to-wit: 
2 in the damage of his reputation for honesty and in¬ 
tegrity and in the loss of earnings (both present and 
potential future) in his profession as attorney-at-law, in 
the following particulars: 

5. That the said Riley A. Gwynn is an attorney-at-law, 
engaged in practice in the District of Columbia, with an 
office in Suite No. 1039, Continental Building, Washington, 

D. C. 

6. That the said Riley A. Gwynn is a sub-tenant of de¬ 
fendant. 

7. That about July or August, 1949, (because of the fre¬ 
quent absence of the said Riley A. Gwynn from his said 
office, occasioned by his legal and business duties in other 
parts of the United States, and his resulting need for the 
services of another lawyer to be in attendance at his said 
office to assist him in his said legal practice), said Riley A. 
Gwynn caused plaintiff to become associated with him in 
his said practice of law, plaintiff to share said office space 
sub-leased from defendant as aforesaid and to be in at¬ 
tendance at said office, the occupancy of said office space by 
plaintiff having been consented to by defendant. 

8. That at the time of the uttering of the slanderous 
words aforesaid, said Riley A. Gwynn told the defendant 
in effect that he understood that plaintiff had some debts 
due to business reverses and that he did not know whether 
the said Matthias Mahorner, Jr. was one of the creditors; 
that while he (Gwynn) did not know very much about 
plaintiff’s debts, he nevertheless had considered plaintiff 
to be honest; that defendant thereupon stated in effect that 
he would not hold it against one to be in debt if the debts 
were honest obligations; that said Riley A. Gwynn there¬ 
upon told defendant that he (Gwynn) would investigate 
the alleged obligation to said Matthias Mahorner, Jr. and 
talk to him later about the matter. 
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3 9. That thereafter and following other conversa¬ 

tions between said Riley A. Gwynn and defendant, 
said Riley A. Gwynn was advised that defendant wonld not 
permit plaintiff to continue in the use and occupancy of the 
said office space subleased by said Riley A. Gwynn; and 
that said Riley A. Gwynn consequently requested plaintiff 
to remove therefrom on or about April, 1950, and there¬ 
after to disassociate himself from the practice of the law 
of said Riley A. Gwynn. 

10. That on or about April, 1950, in compliance with the 
demand of said Riley A. Gwynn, plaintiff did remove him¬ 
self from the office space aforesaid and did disassociate 
himself from said Gwynn’s practice of the law, to his great 
injury as aforesaid. 


Wheeefore, plaintiff prays judgment against defendant 
in the sum of Sixty-Five Thousand Dollars, for costs of 
suit, and for such other and further relief as to the Court 
may seem proper. 

• ••••••••• 

4 Filed Nov 3 1950 

Motion to Dismiss Complaint. 

Comes now defendant, Julius I. Peyser, by his attorneys, 
and moves the Court to dismiss the complaint for failure 
to state a claim upon which relief may be granted. 

Whitefobd, Hast, Caemody & Welsok 
By John J. Caemody 
John J. Carmody 

815 15th Street, N. W. 
Washington 5, D. C. 

Attorneys for Defendant 

• ••••••••• 
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20 Filed Dec 7- 1950 

Order Dismissing Action With. Leave to Amend. 

Upon consideration of defendant’s motion to dismiss the 
complaint filed in this cause, and after argument in open 
Court by counsel for the respective parties, and it appear¬ 
ing to the Court that the said complaint fads to state a 
cause of action upon which relief can be granted, it is, by 
the Court, this 7th day of December, 1950, 

Oeueked, that said motion be, and the same hereby is, 
granted, and the said complaint is hereby dismissed, with 
leave to plaintiff to file an amended complaint within ten 
days from the date hereof. 

AnEXAITDEB HoLTZOPF 
Judge 


21 Filed Dec 18 1950 

Stipulation. 

The parties to the above entitled cause hereby stipulate 
that the time within which plaintiff may amend his com¬ 
plaint or otherwise plead is extended to December 28,1950. 

John W. Siatee, Jb. 

John W. Slater, Jr. 

Plaintiff Pro Se 

John J. Cabmody 
John J. Carmody 
Attorney for Defendant 
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22 Filed Dec 28 1950 

Motion for Eehearing. 

Now comes John W. Slater, Jr., plaintiff in the above- 
entitled cause, and moves this court for an order setting 
aside the order dismissing the complaint filed herein and 
granting a rehearing on Defendant’s Motion to Dismiss, 
for the following reasons, viz.: 

1. There was manifest prejudice on the part of the Judge 
of this court who ruled on Defendant’s Motion to Dismiss, 
the Honorable Alexander Holtzoff, sitting in Motions 
Court, as is clearly evidenced by the following remarks of 
said Judge, to wit: 

“I think, however, that you could make better use of your 
time and money than to pursue these actions. I think that 
to see one member of the Bar suing another member of the 
Bar for slander is not helpful.” 

2. The point mentioned by the said Judge on which he 
made his ruling, to-wit, that the complaint is defective by 
reason of its inclusion of the words “or words to that in¬ 
tent” in paragraph 2 of said complaint, was not set forth 
in Defendant’s Motion to Dismiss nor in his supporting 
Points and Authorities, and plaintiff had no opportunity 
whatever to prepare for argument on this point. 

3. Said words, to-wit, “or words to that intent” are in¬ 
cluded in plaintiff’s complaint filed in Civil Action No. 

439-50, to which defendant refers in paragraph 1 of 

23 his Memorandum of Points and Authorities in Sup¬ 
port of Motion to Dismiss Complaint, have been ad¬ 
judicated a good pleading. 

4. Said words do not render the complaint defective. 

For the foregoing reasons, it is respectfully requested 

that this Motion for Eehearing be granted. 

• ••••••••• 
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26 Filed Jan 12 1951 

Memorandmn. 

Motion for rehearing denied. 

Alexander Holtzoff 
XJmted States District Judge 

January 12, 1951. 


27 


Filed Jan 12 1951 


Order Overruling Motion for Rehearing. 


Upon the coming on for hearing of the motion filed here¬ 
in by Plaintiif, for Rehearing, it is this 12th day of Jan¬ 
uary, 1951, ordered that said motion be, and the same is 
hereby overruled. 

Harry M. Hull, 

Clerk. 


By direction of 

Alexander Holtzoff 
Judge 

# • • • • 


By Daniel J. Mencoboni, 
Deputy Clerk. 


• • * • • 


34 Filed Mar 8 1951 

Motion for Leave to Amend Complaint. 

Now comes John W. Slater, Jr., plaintiff in the above- 
entitled cause, and moves the court for leave to file in the 
above cause an amended complaint, a copy of which is here¬ 
to attached. 

The amended portion of the complaint consists in the 
deletion of the words “or words to that intent” at the end 
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of para^aph numbered 2 of tbe original complaint filed 
herein. 

John W. Slater, Jr. 

John W. Slater, Jr. 

Plaintiff Pro Se. 

• ••••••••• 

42 Filed Apr 5- 1951 

Order Granting Motion for Leave to Amend Complaint. 

Upon consideration of plaintiff’s motion for leave to 
amend complaint filed herein, and after argument by coun¬ 
sel for the respective parties in open court, it is, by the 
Court, this 5th day of April, 1951, 

Ordered, that said motion be, and the same hereby is, 
granted. 

Charles F. McLaughlin 
Judge. 

43 Filed Apr 6 1951 

Amended Complaint for Slander. 

Plaintiff complains of defendant and for cause of action 
alleges: 

1. That this is a civil action and the amount in contro¬ 
versy, exclusive of interest and costs, exceeds the sum of 
three thousand dollars; defendant is resident of or may be 
found within the District of Columbia. 

2. That on or about December, 1949, defendant did falsely 
and maliciously speak of and concerning plaintiff the fol¬ 
lowing slanderous words to Riley A. Gwynn, an attomey- 
at-law with offices in Washington, D. C., to-wit: Matthias 
Mahorner, Jr. [an attomey-at-law practicing in Washing¬ 
ton, D. C.] told me that he had a judgment against Slater 
for funds which he (Slater) had collected and failed to 
make proper division with him (Mahorner) or had other- 
^\use been vrrongfully withheld. 
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3. That the said false and malicious words constitute 
slander per se in that they were spoken of plaintiff in his 
capacity as a practicing attorney and attacked his profes¬ 
sional conduct and were so understood by the said Riley A. 
Gwynn. 

44 4. That the said false and malicious words consti¬ 

tute slander per quod in that special damages have 
resulted therefrom to the great injury of plaintiff, to-wit: 
in the damage of his reputation for honesty and integrity 
and in the loss of earnings (both present and potential 
future) in his profession as attomey-at-law, in the follow¬ 
ing particulars: 

5. That the said Riley A. Gwynn is an attomey-at-law, 
engaged in practice in the District of Columbia, with an 
office in Suite No. 1039, Continental Building, Washington, 
D. C. 

6. That the said Riley A. Gwynn is a sub-tenant of de¬ 
fendant. 

7. That about July or August, 1949, (because of the fre¬ 
quent absence of the said Riley A. Gwynn from his said 
office, occasioned by his legal and business duties in other 
parts of the United States, and his resulting need for the 
services of another lawyer to be in attendance at his said 
office to assist him in his said legal practice), said Riley A. 
Gwynn caused plaintiff to become associated with him in 
his said practice of law, plaintiff to share said office space 
sub-leased from defendant as aforesaid and to be in at¬ 
tendance at said office, the occupancy of said office space by 
plaintiff having been consented to by defendant. 

8. That at the time of the uttering of the slanderous 
words aforesaid, said Riley A Gwynn told the defendant 
in effect that he understood that plaintiff had some debts 
due to business reverses and that he did not know whether 
the said Matthias Mahorner, Jr. was one of the creditors; 
that while he (Gwynn) did not know very much about 
plaintiff’s debts, he nevertheless had considered plaintiff 
to be honest; that defendant thereupon stated in effect that 
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be would not bold it against one to be in debt if the debts 
were bonest obligations; that said Riley A. Gwynn 
45 thereupon told defendant that be (Gwynn) would 
investigate the alleged obligation to said Matthias 
Maborner, Jr. and talk to him later about the matter. 

9. That thereafter and following other conversations be¬ 
tween said Riley A. Gwynn and defendant, said Riley A. 
Gwynn was ad\dsed that defendant would not permit plain¬ 
tiff to continue in the use and occupancy of the said office 
space subleased by said Riley A. Gwynn; and that said 
Riley A. Gwynn consequently requested plaintiff to remove 
therefrom on or about April, 1950, and thereafter to dis¬ 
associate himself from the practice of the law of said Riley 
A. Guynn. 

10. That on or about April, 1950, in compliance with the 
demand of said Riley A. Gwynn, plaintiff did remove him¬ 
self from the office space aforesaid and did disassociate 
himself from said Gwynn’s practice of the law, to his great 
injury as aforesaid. 


Wherefore, plaintiff prays judgment against defendant 
in the sum of Sixty-Five Thousand Dollars, for costs of 
suit, and for such other and further relief as to the Court 
may seem proper. 

• ••••••••• 

47 Filed Apr 26 1951 

Motion to Dismiss Amended Complaint for Slander. 

Comes now’ the defendant, Julius I. Peyser, by his 
attorneys, and moves the Court to dismiss the amended 
complaint filed herein on behalf of the plaintiff, and for 
causes of this action says: 

1. The alleged slanderous words are not actionable per se, 
and this action cannot be maintained without alleging 
special damages, and no such damages are set forth in 
said amended complaint. 
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2. The amended complaint shows that the alleged con¬ 
versation between Gwynn and defendant was privileged 
as a matter of law. 

3. Said amended complaint fails to state a claim upon 
which relief can be granted. 


57 Filed Jun 22 1951 

Order Dismissing Action. 

Upon consideration of defendant’s motion to dismiss the 
amended complaint filed in this cause, and after argument 
in open court by counsel for the respective parties, and the 
Court being fully advised, it is, by the Court, this 22nd day 
of June, 1951, 

Oroered, that said motion be, and the same hereby is, 
granted, and that judgment be, and hereby is, entered dis¬ 
missing the action, without prejudice. 

Charles F. McLaughun 
Judge. 

Approved as to form 

John W. Slater, Jr^ 

Plaintiff Pro se 

58 Filed Jul 9 1951 

Motion for Leave to Further Amend Complaint. 

Now comes John W. Slater, Jr., plaintiff in the above- 
entitled cause, and moves the court for leave to file in the 
above cause a second amended complaint, a copy of which 
is hereto attached. Plaintiff’s affidavit in support hereof 
is attached. 

The second amended complaint sets forth in greater de¬ 
tail the slanderous words spoken by defendant and the at¬ 
tendant circumstances to show that they were spoken of 
plaintiff in his professional capacity and to show with 
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greater particularity that they resulted in special damages 
to plaintiff. 

Plaintiff respectfully requests the court to set this motion 
for hearing at the earliest possible date, pursuant to Rule 
6(d) of the Federal Rules of Civil Procedure, in order that 
the period for noting an appeal from the dismissal of the 
prior complaint shall not expire before the court rules on 
the present motion. Said period for taking an appeal ex¬ 
pires on the 22nd day of July, 1951. 

• ••••••••• 

61 Filed Jul 9 1951 

Second Amended Complaint for Slander. 

Plaintiff complains of defendant and for cause of action 
alleges: 

1. That this a civil action and the amount in con¬ 
troversy, exclusive of interest and costs, exceeds the sum of 
three thousand dollars; defendant is resident of or may be 
found within the District of Columbia. 

2. That plaintiff is an attorney at law, being a member of 
the Bars of the District of Columbia and the State of Vir¬ 
ginia, that he has been actively engaged in the practice 
of law for a period of approximately ten (10) years and is 
so engaged at the present time in both of said jurisdictions. 

3. That during the early or middle part of the year 1949 
one Riley A. Gwynn, an attorney at law and practicing in 
the District of Columbia, asked plaintiff if he would be 
interested in associating himself with said Gwynn in the 
practice of law and in sharing the office of said Gwynn; that 
plaintiff told Gwynn he was definitely interested in such an 
arrangement. 

4. That at the time aforesaid, said Gwynn maintained an 
office in Suite 1039, Investment Building, in the District of 

Columbia, as a sub-tenant of defendant, who is also 

62 a practicing attorney in District of Columbia. 
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5. That shortly after the aforesaid discussion between 
plaintiff and Gwynn, the latter discussed with defendant 
the question of an association between plaintiff and 
Gwynn and a sharing of said office space by plaintiff; that 
defendant consented to said arrangement. 

6. That on or about August 1, 1949, plaintiff moved his 
office to that of said Gwynn and became associated with 
said Gwynn in the practice of law. 

7. That thereafter plaintiff shared the said office space 
with Gwnn and was associated with him in the practice 
of law, that said Gwynn was frequently absent from the said 
office, his absence being occassioned by his legal and busi¬ 
ness duties in other parts of the United States, that plaintiff 
carried on a considerable amount of the legal work of said 
Gwynn during his absence. 

8. That during the first part of this association, said 
Gwynn and defendant were cordial to pla i ntiff and a happy 
and harmonious relationship existed. 

9. That about December, 1949, or January, 1950, defend¬ 
ant and said Gwynn changed in their attitude toward plain¬ 
tiff and appeared to be conducting an investigation of 
plaintiff’s business with one Matthias Mahomer, Jr., also 
a practicing attorney in the District of Columbia; that 
Gywnn demanded of plaintiff the reason for the judgment 
which the said Mahomer had against plaintiff; that upon 
enquiry by plaintiff, said Gwynn advised plaintiff as follows, 
to-wit: “Colonel Peyser [meaning defendant] conferred 
with me relative to the character of attorneys which he con¬ 
siders acceptable as ethical practitioners and stated 

63 to me: ‘I do not consider Slater [meaning plaintiff] 
as being an ethical practitioner and as being a proper 
type of attorney with whom to associate in the practice of 
law and with whom to share an office, because Mahomer 
has a judgment against Slater for funds which Slater, as 
an attorney, collected and failed to properly divide with 
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Mahorner and this indicates to me that Slater is unethical 
in his practice as an attorney, I want nothing further to 
do with him, and I want him out of the oflBice/ ” 

10. That thereafter and as a result of said slanderous 
words, said Gwynn forced plaintiff to disassociate himself 
from the practice of law’ with said Gwynn and to remove 
himself from the office space aforesaid. 

11. That defendant did falsely and malicious ly speak of 
and concerning plaintiff the aforesaid slanderous words; 
that the said false and malicious words constitute slander 
per se in that they were spoken of plaintiff in his capacity 
as a practicing attorney and attacked his professional con¬ 
duct and w’ere so understood by the said Gwynn. 

12. That the said false and malicious words constitute 
slander per quod in that special damages have resulted 
therefrom to the great injury of plaintiff, to-wit: in the 
damage of his reputation for honesty and integrity and 
ethical practice of the legal professional and in the loss of 
earnings (both present and potential future) in his pro¬ 
fession as attorney-at-law’; that the association with Gwynn 
aforesaid was terminated as the direct result of said slan¬ 
derous words, with a substantial loss of income. 


Wherefore, plaintiff prays judgment against defendant 
in the sum of Sixty-Five Thousand Dollars, for costs 
64 of suit, and for such other further relief as to the 
court may seem proper. 
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65 FUed Jul 9 1951 
Affidavit of John W. Slater, Jr. 

District of Columbia, ss. : 

John W. Slater, Jr., being duly sworn, deposes and says: 

1. That he is the plaintiff in the above-entitled action. 

2. That this i'ction was commenced by filing a complaint 
on October 14, 1950, and thereafter serving summons and 
complaint on defendant, Julius 1. Peyser. 

3. That defendant filed Motion to Dismiss Complaint on 
November 3, 1950; that defendant was unsuccessful 
in having said motion granted on any of the grounds 
enumerated therein or in his supporting Points and 
Authorities; that Judge Alexander Holtzoff, upon noting 
the words “or words to that intent” at the end 
of paragraph numbered 2 of the original com¬ 
plaint, determined the pleading was technically defect 
tive and thereupon granted defendant’s Motion to Dimiss, 
with leave for plaintiff to file an amended complaint; that 
thereafter plaintiff filed an amended complaint, identical 
to the original complaint except for the deletion of the words 
“or words to that intent” at the end of paragraph num¬ 
bered 2 of said original complaint; that upon defendant’s 
motion, said amended complaint was dismissed, without 
prejudice, on the 22nd day of June, 1951; that the grounds 
for the dismissal of said amended complaint, as stated by 
Judge Charles F. McLaughlin, were: (1) that the amended 

complaint failed to show that the slanderous words 

66 touched plaintiff in his profession; and (2) that the 
amended complaint failed to show that the slan¬ 
derous words were the cause of the special damages pleaded 
therein. 

4. Plaintiff is precluded from filing a new action, since 
the facts complained of are now barred by the statute of 
limitations. 
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5. That the proposed second amended complaint is in 
substance the same as the prior complaint, except that it 
has been supplemented to correct the two formal defects 
aforesaid. 

Deponent, therefore, respectfully prays that an order 
bo made herein permitting him to serve a second amended 
complaint in the form of the annexed proposed second 
amended complaint. 

John W. Slater, Jb. 


Subscribed and sworn to before me this 9th day of July, 
1951. 


Claire Kennedy 
Notary Pvhlic 


67 Filed Jul 19 1951 

Order Denying Motion for Leave to File a Second 
Amended Complaint. 

Upon consideration of plaintiff’s motion and supporting 
affidavit for leave to file a second amended complaint herein, 
and of defendant’s opposition to said motion, and after ar¬ 
gument in open court by counsel for the respective parties, 
it is, by the Court, this 19th day of July, 1951, 

Ordered, that said motion be, and the same hereby, is 
denied. 

James R. EIirkland 
Judge 
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79 Filed Jan 7 1952 

Partial Transcript of Proceedings June 21, 1951. 


Washington, D. C., 
June 21, 1951. 

The above-entitled cause came on for hearing in Motions 
Court No. 1, before Honorable Charles F. McLaughlin, 
District Judge. 

Appearances: 

John J. Carmody, Esq., for the Defendant. 

John W. Slater, Jr., Esq., appearing in his own behalf. 


80 Opinion of the Coubt. 

The Court: This matter comes before the Court on a 
motion to dismiss the amended complaint. 

As stated by counsel for the defendant, the amended 
complaint is drawn in such form that it fails to state an 
action for slander per se, also to state an action pro quod. 

In order to state a cause of action in a petition for dam¬ 
ages for slander per se, the words complained of, in and 
of themselves, must he slanderous. In order to state a 
cause of action in a petition for slander per quod, it is 
necessary that the special damages alleged to have been 
sustained by the plaintiff be set forth with particularity. 
Of course, in the case of the petition for slander per se, 
the latter requirement is not present. 

So, the question presented to the Court is, first, does the 
petition state an action for slander per se; if so, no fur¬ 
ther comment is needed, because the motion would not be 
sound or a sustainable motion. 

However, if the Court holds that the petition does not 
state a cause of action of slander per se, then the question 
arises as to whether, in that portion of the petition in 
which an action of slander per quod, as stated, the requi¬ 
site allegations are present with respect to damages. 
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Now, the words in question, which the Court will recite, 
are: 

81 “Defendant Peyser did falsely and maliciously 
speak of and concerning plaintiff the following slan¬ 
derous words to Eiley Gwynn, an attorney-at-law with 
offices in Washington, D. C., to wit: 

“ ‘Matthies Mahorner, Jr., an attorney-at-law practising 
in Washington, D. C., told me that he had a judgment 
against Slater for funds which he (Slater) had collected 
and failed to make proper division with him (Mahorner) 
or had otherwise been wrongfully withheld.’ ” 

It is not necessary for the Court, in passing on this mo¬ 
tion, to go into all the circumstances regarding negotia¬ 
tions and with regard to the office arrangement. That is 
understood. 

The question for the Court, originally, on a motion, so 
far as concerns the allegation, contention of the plaintiff, 
that these words constitute slander per se, or whether the 
words meet the requirements, meet the test of words held 
to be actionable per se, is, namely, whether they impute a 
crime or touch the plaintiff in his professional capacity. 

Now, the Court has examined these words and consid¬ 
ered them quite carefully. That portion of the statement 
to the effect that Mahorner, at attorney in Washington, 
D. C., stated that he had a judgment against Slater for 
funds which he had collected, would not be actionable slan¬ 
der per se, because that would be mere judicial de- 

82 termination. The words, “he failed to make proper 
division with him,” involve something incidental to 

the action because of the obvious fact that there must be a 
failure to make proper division or there would be no ac¬ 
tion. So those words would not be actionable per se. 

“ . . . had otherwise been wrongfully withheld”—those 
are the strongest words that could be relied upon by the 
plaintiff in support of his contention that the words are 
actionable or slanderous per se. 

That brings one to the consideration of the word “wrong¬ 
fully” and the question whether that imputes a crime or 
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touches the plaintiff in his professional capacity. The 
Court does not believe that that involves imputation of 
crime or that it touches the plaintiff in his professional 
capacity. It must be taken in conjunction with the whole 
statement. It is not proper, in making a determination as 
to whether the complete statement is actionable per se, to 
lift words out of context and apply a rule to words disasso¬ 
ciated with the whole intent of the complete statement. So 
that the statement that the fee or the funds had been 
wrongfully withheld ties in with the whole statement that 
there is a dispute, controversy, about division of fees. Ob¬ 
viously, the person contending that the portion of the fee 
withheld should have been delivered to the person making 
the contention, must necessarily take the position 
83 that the fee is wrongfully withheld. If he did not 
take that position, he would have no substance to his 
complaint. If it were rightfully withheld, then he would 
be admitting that he had no claim. That is a pure matter 
of expression in conjunction or in connection with the whole 
controversy as to the suit for the division of the fee. 

So, the Court feels that so far as concerns the conten¬ 
tion that the statement is slanderous per se, the allegations 
of the petition are not sufficient to support a judgment based 
upon a contention that the words are slanderous per se. 

So, we then come to the question of whether they are 
slanderous per quod. In that connection, the Court refers 
to the recitation of facts set forth in the paragraphs begin¬ 
ning with page 4 and running through the remainder of 
the petition. 

Mr. Slater; I am wondering if you are looking at my 
amended complaint? 

The Court: I am speaking of the paragraphs, and not 
pages. If I stated “page 4,” then that was a misstatement. 

Paragraph 4 states: 

“That the said false and malicious words constitute 
slander per quod in that special damages have resulted 
therefrom to the great injury of plaintiff, to-wit: in 
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S4 the damage of his reputation for honesty and integ¬ 
rity and in the loss of earnings (both present and 
potential future) in his profession as attorney-at-law, in 
the following particulars:” 

Then, paragraphs 5, 6, 7 and 8 recite the conferences and 
conv’ersations relating to this matter between the defendant 
and Riley A. Gwynn. 

Then, in paragraph 9, it is alleged: 

“That thereafter and following other conversations be¬ 
tween said Riley A. Gwynn and defendant, said Riley A. 
Gwynn was advised that defendant would not permit plain¬ 
tiff to continue in the use and occupancy of the said office 
space subleased by said Riley A. Gwynn; and that said 
Riley A. Gwynn consequently requested plaintiff to remove 
therefrom on or about April, 1950, and thereafter to dis¬ 
sociate himself from the practice of the law of said Riley 
A. G\vynn.” 

There is no causal nexus between the material set forth 
in the preceding paragraphs and the recitation contained 
in paragraph 9, in the Court’s view and opinion. 

In other words, the Court is of the opinion that the 
pleader has erred in the direction of applying the old erro¬ 
neous principle of post hoc ergo propter hoc. There is no 
allegation in the petition in any place connecting the 
alleged damage or the alleged consequences or de- 
85 velopment as set forth in paragraph 9 with the word 
“uttered,” so as to cause those words to have a 
resultant effect, allegedly, in order to constitute the basis 
for a valid petition for damages for slander per quod. 

In the light of the Court’s view, it does not seem to the 
Court it is necessary to discuss the question of privilege. 

The Court feels that the petition fails to state a cause 
of action for slander per se and fails to plead special dam¬ 
ages to support an action for damages for slander per 
quod. 

« • • • • • • • • • 
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Partial Transcript of Proceedings July 17, 1951. 

87 FHed Jan 7 1952 

Washington, D. C., 
July 17,1951. 

The above-entitled action came on for hearing on motion 
for leave to further amend complaint, before the Hon. 
James R. Elirkland, United States District Judge, at 10:30 
o ’clock a. m. 

Appearances: 

On behalf of the Plaintiff: 

John W. Slater, Jr., Esq., in proper person. 

On behalf of the Defendant: 

John J. Carmody, Esq. 

88 Ruling op the Court. 

The Court: In this case, we have a situation where a 
member of the Bar has fded suit, in his own proper person, 
against a second member of the Bar, charging slander. 

It is obvious from the first complaint that the alleged 
words of slander were not set out in their exactly spoken 
tenor. I notice that in the attack made at the outset, the 
issue of whether they were actionable per se was raised 
immediately and has been gone into with considerable brief¬ 
ing, both sides have briefed it quite well. Then, leave was 
granted to file an amended complaint. I would assume that, 
under the argument, the point at issue would have been 
clearly in mind and that the second complaint would have 
not only set them forth verbatim, but would have also, if 
they are not actionable per se which I clearly think they are 
not, but would have set forth special damages. 

Special damages were not set forth and I notice even in 
the tendered second amended complaint, which incidentally, 
Mr. Slater, you forgot to sign—^you may sign that—again 
special damages are not set forth. 
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Then, there is in the cause, first, the ruling of Judge 
Holtzoff that went to the issue of whether this was action¬ 
able per se; and then, undoubtedly, a careful consideration 
on the part of Judge McLaughlin, who likewise found the 
action was not tenable. Then there is an order and 
89 one of the clauses of this order is quite important, 
and I refer to the order dated the 22nd of June, 1951, 
which reads: 

“Ordered, that said motion be, and the same hereby is, 
granted....” 

Xow, that is one thing, that is straight procedure which 
all of us, of course, are fully acquainted with, but then the 
order goes on and says, which is a finding by the Court: 

“and that judgment be, and hereby is, entered dismis¬ 
sing the action....” 

Undoubtedly, the "word “action” refers to a cause of ac¬ 
tion, the basis of the entire suit. 

This Court feels it is ousted of any jurisdiction to enter¬ 
tain ;a motion, the effect of which would be to run counter 
to a judgment; and that to entertain it to permit a further 
amendment which doesn’t apparently clarify the issues any 
more than that second amended complaint did, on which 
there is now’ a judgment entered dismissing not the mere 
pleadings but the action itself, that I am ousted of jurisdic¬ 
tion and, accordingly, I w’ill dismiss this motion. 

I w’ould feel the only redress left is one of appeal. 

('VSTiereupon, the foregoing proceedings were concluded.) 

• ••••••••• 

Partial Transcript of Proceedings November 30, 1950. 

69 I Washington, D. C., 

^ November 30, 1950. 

The above-entitled action came on for hearing on a mo¬ 
tion to dismiss before the Hon. Alexander Holtzoff, United 
States District Judge, sitting in Motions Division No. 1, 
after due and timely notice to all interested parties. 
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Appearances: 

On behalf of the Plaintiff: John W. Slater, per se. 

On behalf of the Defendant: John J. Carmody. 

70 PROCEEDINGS 

(Colloquy between the Court and Mr. Slater, after the 
Court had made its ruling;) 

The Court: Now, I must say this, Mr. Slater, at the prior 
hearing before me counsel did not raise the point that 
“words to that intent” rendered the pleading defective. I 
think they do, and if that point had been raised I think I 
would have held that the first count of the second amended 
complaint was insufficient, and this will be my ruling as to 
the present complaint. Motion to dismiss is granted. 

Mr. Slater: Does Your Honor give me leave to file an 
amended complaint? 

The Court: Yes. You are entitled to ten days under the 
rule. 

Mr. Slater.; Thank you. 

The Court: I think, however, that you could make better 
use of your time and money than to pursue these actions. 
I think that to see one member of the Bar suing another 
member of the Bar for slander is not helpful. 

Mr. Slater: Are those remarks of Your Honor in the 
record? 

The Court: I beg your pardon? 

Mr. Carmody: No— 

Mr. Slater: Are those remarks of Your Honor, are they 
in the record? 

71 The Court: I assume so. I never speak off the 
record when I am on the bench. 

Mr. Slater: Thank you. 

Mr. Carmody; I thought the hearing had been concluded. 
I do not see any reason why they are any necessary part of 
the record. What do you have in mind? 
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Mr. Slater; I just wanted to make sure they were in the 
record. 

The Court: The Court would be interested in having an 
answer to Mr. Carmody’s question. What is the purpose of 
your inquiry? 

Mr. Slater; Is the Court ordering me to answer that 
question? 

The Court: Oh, no, I am not ordering you to answer it. 
The Court would appreciate the courtesy of an answer. 
However, you are under no legal compulsion to answer. 

Mr. Slater; I will answer Your Honor. I think those re¬ 
marks are prejudicial to my case before we get to the 
merits of the case. 

The Court: Well, there is no jury panel in the room, and 
if you desire, when the case comes to trial, I shall be very 
glad to disqualify myself. 

Mr. Slater: Thank you. Your Honor. 
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QUESTIONS PRESENTED. 

1. Where a complaint is dismissed upon motion and the 
trial court later grants leave to file an amended complaint 
without setting aside or vacating the order of dismissal, 
does the original order of dismissal persist as the judgment 
from which appeal must be taken here? 

2. WTiether the charge that plaintiff, an attorney, had a 
dispute concerning the division of fees is actionable per se. 

3. Whether an alleged conversation by defendant attor¬ 
ney with one attorney concerning another, both of whom 
were practicing law out of defendant’s office, was privileged. 

4. Whether a trial court may properly regard the plead¬ 
ing of special damage as inadequate, where it clearly 
appears that the alleged special damage was not the result 
of the alleged slanderous words but was the result of de¬ 
fendant’s action as tenant of the entire suite. 
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JURISDICTIONAL COUNTER-STATEMENT. 

On December 7,1950, an order was entered dismissing the 
original complaint, with leave to amend within ten days 
(App. 5). No amended complaint was filed within the time 
stated. A motion for rehearing was filed on December 28, 
1950 (App. 6) which, not being within ten days of the 
order, did not suspend the judgment (F.R.C.P. 59). Neither 
the motion for leave to amend the complaint, subsequently 
filed, nor the order granting said motion, altered the finality 
of the judgment (App. 8; F.R.C.P. 60). This appeal was 
not filed within thirty days of the judgment and is beyond 
the jurisdiction of this Court. 
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COUNTEE-STATEMENT OF FACTS. 

Appellant’s statement of the case merely recites the pro¬ 
cedural steps leading up to this appeal, without setting 
forth the basis or nature of the claim for relief. Under the 
heading of Jurisdictional Counter-Statement, it has been 
pointed out herein that appellant has erred in the legal 
consequences and effect of the several procedural steps, and 
that feature of the case will not be repeated here. 

It is believed to be of importance at this stage to inform 
the Court as to the nature of appellant’s claim. Both 
appellant and appellee are attorneys. Appellee rented a 
portion of the space in his offices to one Riley A. Gwynn 
and Gwynn, in turn, made an arrangement of association 
with appellant, to which appellee consented (App. 9,12,13). 
Tliereforo, the effect of these arrangements was to give 
appellant tlie use of appellee’s offices in the practice of law 
and to make them indirect associates. 

The original complaint charges “Matthias Mahorner, Jr. 
(an attorney at law practicing in Washington, D. C.) told 
me that he had a judgment against Slater for funds which 
he (Slater) had collected and failed to make proper division 
with him (Mahorner) or had otherwise been wrongfully 
withheld, or words to that intent” (App. 2). The complaint 
further charges that thereafter the appellee advised Gwynn 
that he would not permit appellant to continue in the use 
and occupancy of the said office space and that thereupon 
the appellant did disassociate himself from said Gwynn’s 
practice of the law. 

The first amended complaint (App. 8), which was filed on 
April 6, 1951, upon leave granted, was practically identical 
with the original complaint except for the elimination of 
“or words to that intent” at the end of the second para¬ 
graph. 

The proposed second amended complaint (App. 12) is 
longer and makes a somewhat different charge, namely 
(App. 13), that Gwynn advised appellant as follows: “Col. 
Peyser conferred with me relative to the character of 
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attorneys which he considers acceptable as ethical practi¬ 
tioners and stated to me: ‘I do not consider Slater as being 
an ethical practitioner and as being a proper type of 
attorney with whom to associate in the practice of law and 
with whom to share an office, because Mahorner has a 
judgment against Slater for funds which Slater, as 
attorney, collected and failed to properly divide with 
Mahorner and this indicates to me that Slater is unethical 
in his practice as an attorney. I want nothing further to 
do with him and I want him out of the office’ In the said 
second proposed amended complaint it is further charged 
“that the association with Gwynn aforesaid was terminated 
as the direct result of the said slanderous words, with a 
substantial loss of income.” 

As pointed out by appellant,^ the Court refused to permit 
appellant to file the proposed second amended complaint 
(App. 16). 

FEDERAL RULES OF CIVIL PROCEDURE INVOLVED 

HEREIN. 

Rule 15 

Amended And Supplemental Pleadings 

“a. Amendments. A party may amend his pleading once 
as a matter of course at any time before a responsive 
]fieading is served or, if the pleading is one to which no 
responsive pleading is permitted and the action has not 
been placed upon the trial calendar, he may so amend it 
at any time within 20 days after it is served. Otherwise a 
party may amend his pleading only by leave of court or by 
written consent of the adverse party; and leave shall be 
freely given when justice so requires. A party shall plead 
in response to an amended pleading within the time re¬ 
maining for response to the original pleading or within 10 
days after service of the amended pleading, which ever 
period may be the longer, unless the court otherwise orders. 

1 For the sake of certainty of identification, appellant will hereinafter be 
called “plaintiff” and appellee will be called “defendant.” 
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“b. Amendments to Conform to the Evidence.. AVlien 
issues not raised by the pleadings are tried by express or 
implied consent of the parties, they shall be treated in all 
respects as if they had been raised in the pleadings. Such 
amendment of the pleadings as may be necessary to cause 
them to conform to the evidence and to raise these issues 
may be made upon motion of any party at any time, even 
after judgment; but failure so to amend does not affect the 
result of the trial of these issues. If evidence is objected 
to at the trial on the ground that it is not within the issues 
made by the pleadings, the court may allow the pleadings 
to be amended and shall do so freely when the presentation 
of the merits of the action will be subserved thereby and 
the objecting party fails to satisfy the court that the 
admission of such evidence would prejudice him in main¬ 
taining his action or defense upon the merits. The court 
may grant a continuance to enable the objecting party to 
meet such evidence.” 


Rule 59 

New Trials; Amendment Of Judgments 

“a. Grounds. A new trial may be granted to all or any of 
the parties and on all or part of the issues (1) in an action 
in which there has been a trial by jury, for any of the 
reasons for which new trials have heretofore been granted 
in actions at law in the courts of the United States; and 
(2) in an action tried without a jury, for any of the reasons 
for which rehearings have heretofore been granted in suits 
in equity in the courts of the United States. On a motion 
for a new trial in an action tried without a jury, the court 
may open the judgment if one has been entered, take addi¬ 
tional testimony, amend findings of fact and conclusions of 
law or make new findings and conclusions, and direct the 
entry of a new judgment. 

“b. Time For Motion. A motion for a new trial shall be 
served not later than 10 days after the entry of the judg¬ 
ment. (Amended, effective March 19, 1948; see 10 Fed. 
Rules Serv. cxviii.) 

“c. Time For Serving Affidavits. When a motion for new 
trial is based upon affidavits they shall be served with the 
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motion. The opposing party has 10 days after such service 
within which to serve opposing aflBdavits, which period may 
be extended for an additional period not exceeding 20 days 
either by the court for good cause shown or by the parties 
by written stipulation. The court may permit reply 
affidavits. 

“d. On Initiative Of Court. Not later than 10 days after 
entry of judgment the court of its own initiative may order 
a new trial for any reason for which it might have granted 
a new trial on motion of a party, and in the order shall 
specify the grounds therefor. 

“e. Motion To Alter Or Amend a Judgment. A motion 
to alter or amend the judgment shall be served not later 
than 10 days after entry of the judgment. (Added, effective 
March 19, 1948; see 10 Fed. Rules Serv. cxix.)” 

Rule 60 

Relief From Judgment Or Order 

“a. Clerical Mistalces. Clerical mistakes in judgments, 
orders, or other parts of the record and errors therein 
arising from oversight or omission may be corrected by 
the court at any time of its own initiative or on the motion 
of any party and after such notice, if any, as the court 
orders. During the pendency of an appeal, such mistakes 
may be so corrected before the appeal is docketed in the 
appellate court, and thereafter while the appeal is pending 
may ho so corrected with leave of the appellate court, 
rAmended, effective March 19, 1948; see 10 Fed. Rules 
Serv. cxix.) 

“b. Mistake; Inadvertence; Excusahle Neglect; Newly 
Discovered Etndence; Fraud, Etc. On motion and upon 
such terms as are just, the court may relieve a party or his 
legal representative from a final judgment, order, or pro¬ 
ceeding for the following reasons: (1) mistake, inad¬ 
vertence, surprise, or excusable neglect; (2). newly 
discovered evidence which by due diligence could not have 
been discovered in time to move for a new trial under 
Rule 59 (b); (3) fraud (whether heretofore dominated 
intrinsic or extrinsic), misrepresentation, or other mis¬ 
conduct of an adverse party; (4) the judgment is void; 
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(5) the judgment has been satisfied, released, or discharged, 
or a prior judgment upon which it is based has been 
reversed or otherwise vacated, or it is no longer equitable 
that th% judgment should have prospective application; or 

(6) any other reason justifying relief from the operation 
of the judgment. The motion shall be made within a 
reasonable time, and for reasons (1), (2), and (3) not more 
than one year aher the judgment, order, or proceeding was 
entered or taken. A motion under this subdivision (b) 
does not atfect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a court 
to entertain an independent action to relieve a party from 
a judgment, order, or proceeding, or to grant relief to a 
defendant not actually personally notified as provided in 
Section 57 of the Judicial Code, U.S.C., Title 28, section 118, 
or to set aside a judgment for fraud upon the court. Writs 
of coram nobis, coram vobis, audita querela, and bills of 
review and bills in the nature of a bill of review, are 
abolished, and the procedure for obtaining any relief from 
a judgment shall be by motion as prescribed in these rules 
or by an independent action. (Amended, effective March 19, 
1948 ; see 10 Fed. Rules Serv. cxix.)” 

SUMMARY OF ARGUMENT. 

1. This Court is without jurisdiction in this appeal be¬ 
cause it was filed more than thirty days after the final 
order of dismissal of December 7,1950. Under this Court’s 
decision in Safeway Stores v. Coe, 78 U. S. App. D. C. 19, 
23,136 P 2d 771, the motion for rehearing was filed too late 
and did not suspend the finality of the order of dismissal. 
The leave, subsequently granted in this case, to file an 
amended complaint, did not purport to disturb the judg¬ 
ment or affect or in any way alter its finality. 

2. The alleged spoken words are not actionable per se. 
The allegation that a judgment was obtained concerning 
the division of fees does not charge a crime or lack of 
qualification to practice law or that plaintiff was guilty of 
corrupt or dishonest practice. 







7 


3. Plaintiff and Gwynn were practicing law in 
defendant’s office and defendant had a substantial interest 
in their public relations and standing with the members of 
the Bar. Any conversation of defendant with respect to the 
continuance of plaintiff’s use of his law office was 
privileged. 

4. Plaintiff’s alleged special damage, namely discon¬ 
tinuance of his association with Gwynn and the defendant, 
resulted from defendant’s prerogative as tenant of the 
entire suite of offices, and not from his conversation exer¬ 
cising that prerogative. As stated by District Judge 
McLaughlin there was “no causal nexus” (App. 20) be¬ 
tween the alleged special damage and the alleged spoken 
words. 

5. The Court below did not err in exercising its discretion 
not to permit the proposed second amended complaint. The 
Court was powerless to permit the filing of said second 
amended complaint because a judgment had been entered 
dismissing the action (App. 11), and until the judgment 
was vacated or set aside, there was no action pending before 
the Court on which the proposed amended complaint could 
operate. 


ARGUMENT. 

1. The Court is Without Jurisdiction Over This Appeal. 

The order of dismissal dated December 7,1950 (App. 5), 
dismissed the complaint with leave to the plaintiff to file 
an amended complaint within ten days. The transcript of 
the record shows that plaintiff consented to the form of this 
order. On December 18, 1950, plaintiff’s and defendant’s 
counsel agreed that the time for filing the amended com¬ 
plaint should be extended until December 28,1950 (App. 5). 
Instead of filing an amended complaint, which was the only 
thing he was authorized to do under the Court’s order of 
dismissal, plaintiff filed a motion for rehearing on 
December 28, 1950 (App. 6). 
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Under the clear language of Rule 59(b) of the Federal 
Rules of Civil Procedure and this Court’s construction 
thereof in Safeway Stores v. Coe,.78 U. S, App. D. C. 19, 
23, 136 F 2d 771, the filing of said motion out of time did 
not operate to suspend the finality of the order of 
December 7,1950, or the time within which an appeal could 
be taken therefrom. The Court below was without power, 
and a fortiori the parties were without power, to extend the 
time within which a motion for rehearing or for a new trial 
might be filed. The prohibition in Rule 6(b) in this respect, 
is absolute. Hill v. Hawes, 76 U. S. App. D. C. 308, 132 F 
2d 569, 571. The conclusion which this Court reached in 
Safeivay Stores v. Coe, supra, is literally applicable here: 

“In view of all of the above, we are of opinion that 
Safeway had only ten days after the judgment in which 
to apply for a rehearing, and that the court had no 
power to entertain its application after ten days had 
passed. No application having been made within ten 
days, the judgment became final and the subsequent 
filing of a motion did not clothe the court with new 
jurisi^ction nor suspend the time for taking an 
appeal.” 

As clearly indicated in the above-cited case, the mere 
fact that the Court below entertained and considered 
motions after the entry of the final order of dismissal 
would not give the Court jurisdiction. Plaintiff asserts at 
page 29 of his brief that the amended complaint vras filed 
as a matter of right and not with leave of Court, although 
the record shows that it was filed in response to a motion 
granting such leave (App. 8). The general provision of 
Rule 15(a) permitting amendments as a matter of course 
before a responsive pleading is served, has no application 
when a final judgment of dismissal has been entered, 
particularly when that judgment itself provides the 
authority to file an amended pleading. Furthermore, Rule 
15(a) has no application after a final judgment has been 
entered, except in connection with an appropriate motion 
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under Rules 59 or 60 or except in connection with the special 
instance specifically set out in Rule 15(b), to conform to 
the evidence. If this were not true, a judgment of dismissal 
would never actually become final and the specific limita¬ 
tions set forth in Rules 59 and 60 would become nugatory. 
This general problem was discussed in United States v. 
Newbury Mamifacturing Co., 123 P 2d 453, 5 Fed. Rules 
Serv. 15a.24, Case 2, and although the point was not 
absolutely necessary for the decision in that case, the 
reasoning of the United States Court of Appeals for the 
First Circuit has great value in the issue herein presented: 

“Before considering what action we ought to take 
on the pending motion, it is in order to inquire what 
power the district court would have had as to 
allo'wance of amendments had no appeals been taken 
to this court. Rule 15a provides: . . . Apparently a 
motion to dismiss is not a ‘responsive pleading’ within 
the meaning of the rule. Cf. Rules 7a and 12b. There¬ 
fore, by a literal reading of Rule 15a it might be argued 
that a plaintiff would be entitled as of right to one 
amendment of his complaint, without any limit of time, 
despite the filing of a motion to dismiss. However, it 
could hardly have been intended that a plaintiff should 
have the right to amend Avithout limit of time after a 
judgment of dismissal had been entered; nor could it 
have been intended that the trial court should have 
discretionary power for an unlimited time after such 
judgment of dismissal to vacate the judgment and 
allow an amendment of the complaint. Such a con¬ 
struction of Rule 15a would be out of harmony with 
Rule 59b which narrowly limits the period within which 
a motion for new trial can be made after the entry of 
judgment. 

“Presumably the district court has some discre¬ 
tionary power, after a judgment of dismissal, to vacate 
the judement and to allow the filing of an amended 
complaint, even though the judgment does not 
expressly reserve leave to amend. See Earhart v. 
Valerius, 25 P. Supp. 754 (1 Fed. Rules Serv. 15a.24, 
Case 1) (W. C. Mo. 1938). But it seems likely that 
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this discretionary power to vacate the judgment of 
dismissal can be invoked only upon motion made wdthin 
six months after its entry, as provided in Rule 60b. 
See Kroell v. New York Ambassador, Inc., 108 F (2d) 
294, 296 (2 Fed. Rules Serv. 60b.33, Case 2) iC.C. A. 
2d, 1939). However, we need not decide this point at 
the present time.” 

The important part of that decision is the opinion of the 
Court that the discretionary power of the trial court was 
“to vacate the judgment and to allow the filing of an 
amended complaint”, that is to say, the vacation of the 
judgment was a necessary prerequisite before exercising 
the discretion to allow an amendment. In that case the 
United States was the moving party and undoubtedly the 
rights of the plaintiff under the Rules w’ere fully con¬ 
sidered. 

The principles discussed in the above case were applied 
by the same court in Keene Lumber Co. v. Leventhdl, 165 
P'* 2d 815, 11 Fed. Rules Serv. 15a.24, Case 1. In that case 
the Court ruled: 

“After the judgment of dismissal had been entered, 
it was too late for the plaintiff to amend as a matter 
of right but apydication might have been made to the 
District Court for discretionary relief from the judg¬ 
ment under Rule 60(b), asking that the judgment be 
set aside in order to permit the filing of an amended 
complaint which, by mistake or excusable neglect, the 
plaintiff had previously failed to do.” 

To like effect are Sidis v. F-R Publishing Corp., U. S. 
Dist. Ct. S.D.N.Y., May 4, 1943, 7 Fed. Rules Serv. 15a.24, 
Case 2, and the decision of the Tenth Circuit in Federsen 
Motors, Inc. v. Ward, 180 F 2d 519, 13 Fed. Rules Serv. 
15a.24, Case 3, decided March 6, 1950. To the contrary, 
are decisions in the Sixth Circuit such as Ohio Casualty 
Insurance Co. v. Farmers Bank of Clay, Kentucky, 178 F 2d 
570, 13 Fed. Rules Seiw. 15a.24, Case 2, decided Decem¬ 
ber 12, 1949, and the Seventh Circuit in Peterson Steels, 
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Itic. V. Seidmon, 188 F 2d 193, 195, 15 Fed. Rules Serv. 
15a.21, Case 3, decided April 20, 1951. In neither of the 
latter cases did the Court construe Rule 15a in the light of 
Rules 59 and 60, with respect to the finality “ of orders of 
dismissal. The reasoning of this Court in Safewa/y Stores 
V. Coe, supra, would seem to place it alongside the First 
and Tenth Circuits in holding that Rule 15a, in connection 
with orders dismissing complaints, is necessarily limited 
by the provisions of Rules 59 and 60. In Sardo v. McGrath, 
Docket Xo. 10363, decided January 31, 1952, this Court 
approved the following quotation from 2 Moore, Federal 
Practice 2257 (2d ed.): 

“The motion to dismiss for failure to state a claim 
raises matter in bar and, if sustained, without leave to 
proceed further, results in a judgment on the merits.” 

It seems clear beyond controversy that the final order of 
December 7, 1950, (App. 5) has never been vacated or set 
aside; that the motion for rehearing or a new trial was 
not filed in time to suspend its finality; that plaintiff did 
not take any steps or file any motion to have the judgment 
vacated or set aside under the provisions of Rule 60; that 
said final order has never been vacated and set aside in any 
of the orders of the Court below; and that said order 
persists as the final order and judgment in this case. It is 
also clear that the appeal filed herein was too late, even if 
it could be construed as an appeal from the order of Decem¬ 
ber 7, 1950, and that consequently this Court is without 
jurisdiction to hear and determine the appeal. The appeal 

should be dismissed. 

# 

2. The Alleged Spoken Words are Not Actionable Per Se. 

' It is well established in this jurisdiction that in order to 
be actionable per se, the spoken words must be construed 

2 This Court might consider that Rule 15a is not involved herein, because 
the order of dismissal permitted the filing of an amended complaint within ten 
days. 
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as charging that the plaintiff has committed a criminal 
offense involving moral turpitude or concerning his profes¬ 
sional conduct. Pollard v. Lyon, 91 U. S. 225, 226, 23 L Ed 
308, 310; Friedlander v. Rapley, 38 App. D. C. 208, 212; 
Meyerson v. Uurlhut, 68 App. D. C. 360. 

Plaintiff apparently does not contend that the words used 
in the amended complaint, namely, “that he had a judgment 
against Slater for funds which he had collected and failed 
to make proper division ^vith him or had otherwise been 
wrongfully withheld” charges a crime. Certainly, this 
language is much less condemning than the charge of 
“crooked” in Friedlander v. Rapley, supra, which was held 
to be not actionable, although used in circumstances in which 
a more severe meaning could have been inferred. It should 
be emphasized that in the above case the Court pointed 
out that whether the alleged spoken words are actionable, 
must be determined from the words themselves and any 
“accompany innuendo stating their purport must be dis¬ 
regarded.” 

Plaintiff’s principal claim seems to be the contention that 
these words were used concerning plaintiff in the practice 
of his profession. This contention is unfounded. When two 
or more attorneys jointly handle a case it is naturally 
necessary that there be a division of fees and a dispute 
concerning an agreement or lack of agreement may arise in 
such instances as readily as in the channels of commerce. 
About all that the statement concerning the division of fees 
can mean is to indicate the nature of the controversy. 

The charge that this item had been “wrongfully with¬ 
held” is no broader or more slanderous than the preceding 
statement concerning the division of fees. The word wrong¬ 
fully can only mean that Slater was on the wrong side of the 
controversy and that the other party was right. It is quite 
pK)ssible that eminent members of the Bar may have dif¬ 
ferences over the division of fees and no one can say that a 
lawsuit concerning such a difference results in literally 
bringing that members of the Bar into disrepute. It is true 
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that in striving to maintain high standards of the Bar, it 
would be helpful if such litigation would never arise, but 
when it does, such litigation is no different from that con¬ 
cerning disagreements of other people. 

In order for a charge to be actionable per se as affecting 
a man in his profession, the spoken words must clearly 
relate to the profession. In the English case of Boyley v. 
Roberts, Court of Common Pleas, 32 English Common Law 
Reports, 384, 3 Bingham’s N. C. 835, the Court held that it 
was not actionable, without proof of such damages to say of 
an attornev “he has defrauded his creditors and has been 
horse\Y^pped off the course at Dancaster,” because it is 
no part of his professional duties to attend horse races and 
his creditors are not his clients. Certainly, that was a 
stronger case than the one under consideration here. 

Similarly, in Sweeney v. Philadelphia Record Co. 126 F 
2d 53 (1943), a syndicated article accused plaintiff, an attor¬ 
ney, of opposing appointment of a certain man to the Fed¬ 
eral judiciary because he was “a Jew and foreign-born”. It 
was urged that plaintiff, in order to be successful in his pro¬ 
fession, had to be free from prejudice and bias but the 
Court held otherwise, holding: “Nothing imputed lack of 
quality requisite to practice law or of having been guilty 
corrupt or dishonest practice in the performance of his 
duty as a member of the bar.” 

It is submitted that the words set out in the complaint 
are not actionable per se. 

3. The Alleged Conversation Between Defendant and 

Gwynn was Privileged. 

As stated by the Supreme Court in White v. Nichols, 3 
Howard 266, 286, 11 L Ed 591, 600, the right of privilege 
arises whenever the author “acts in the prosecution of his 
own rights or interests.” The illustration given in that 
opinion amply fits the situation here: 

‘ ‘ 1. Whenever the author and publisher of the alleged 
slander acted in the bona fide discharge of a public or 
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private duty, legal or moral; or in the prosecution of 
his own rights or interests. For example, words spoken 
in confidence and friendship, as a caution; or a letter 
written confidentially to persons who employed A as a 
solicitor, conveying charges injurious to his profes¬ 
sional character in the management of certain concerns 
which they had intrusted to him, and in which the 
writer of the letter was also interested.” 

Defendant had an absolute right and interest in the conduct 
of Gwynn and plaintiff who were making use of his office, 
as associates in the practice of law. Defendant had the 
absolute right and privilege to discuss with them any 
matter relevant to their practice or to their standing be¬ 
fore the public. His alleged discussion with Gwynn was in 
the furtherance of that duty and right. Gwynn also had 
the right to know and the obligation to listen. The subject 
matter was one in wffiich each had a real interest. A discus¬ 
sion between them as to whether plaintiff’s direct associa¬ 
tion with Gwynn and his indirect association with defendant 
was in the circumstances to be continued was by all stand¬ 
ards known in the law”, privileged. As this Court said in 
Brice v. Curtis, 38 App. D. C. 304, 308: “Each party was 
interested, and it w’as the defendant’s duty honestly to ex¬ 
press an opinion as to plaintiff’s condition. The occasion 
w*as therefore clearly privileged.” 

Where, as here, the facts and circumstances under which 
the words w’ere spoken and the relationship between the 
parties disclosing their mutual interest is apparent upon the 
pleading and record, the question of privilege is one of law 
for the Court. There is no issue of fact to be left to a jury. 
Compare National Disabled Soldiers League, Inc. v. Haan, 
5.5 App. D. C. 243; Dickens v. International BrotherJiood, 
84 U. S. App. D. C. 51,171 F 2d 21. 

Since the communication writh Gwynn was clearly privi¬ 
leged, in order to be actionable it was necessary for the 
plaintiff to allege and prove express malice, that is to say, 
that the words w^ere spoken in bad faith and with evil intent. 



15 


No such allegation has been made and in its absence, the 
complaint was properly dismissed. In a similar situation in 
Potts V. Dies, 77 U. S. App. D. C. 92, 93, 132 F 2d 734, this 
Court said: 

“The complaint does not charge that he used it in 
bad faith or with a bad motive. When ‘malice’ is 
necessary to liability for defamation, the defendant is 
not required to allege and prove its absence; the plain¬ 
tiff is required to allege and prove its presence. It 
follows that the complaint was rightly dismissed. ’ ’ 

See also Washington Annapolis Hotel Co. v. Piddle, 83 
U. S. App. D. C. 288, 293, 171 F 2d 732; Paym v. Capital 
Transit Co., 86 U. S. App. D. C. 172, 181 F 2d 613. 

4. There is No Causal Relationship Between the Alleged 
Special Damage and the Alleged Spoken Words. 

Rule 9(g) of the Federal Rules of Civil Procedure pro¬ 
vides : 


“\Wien items of special damage are claimed, they 
shall be specifically stated.” 

In the case of Fowler v. The Curtis Publishing Company, 
86 U. S. App. D. C. 349, 351,182 F. 2d 377, this Court quoted 
with approval from 2 Moore’s Federal Practice 1921-1923 
(1948) as follows: 

“. . . Items of general damage need not be pleaded 
-with particularity, but items of special damage must be 
specifically stated... 

“. . . if words are not slanderous per se no cause of 
action can be stated without alleging special damage; 

Where special damage must be alleged before a 
cause of action can be stated the courts require a good 
deal of particularity, especially in the slander and libel 
cases: the complaint must set forth precisely in what 
way the special damage resulted from the spoken or 
written words; it is not sufficient to allege generally 
that the plaintiff has suffered special damages, or that 
the party has been put to great costs and expenses.” 
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In dealing with a similar question, the Court of Appeals 
for the Eighth Circuit, in Erich BowTrum Remedy Co. v. 
Jansen Solsbery Laboratories, 17 F. 2d 261, said: 

“It was therefore necessary for the plaintiff to allege 
either the loss of particular customers by name, or a 
general diminution in its business, and extrinsic facts 
showing that such special damages were the natural 
and direct result of the false publication. If the plain¬ 
tiff desired to predicate its right to recover damages 
upon the general loss of custom, it should have alleged 
facts showing an established business, the amount of 
sales for a substantial period preceding the publication, 
the amount of sales subsequent to the publication, 
facts showing that such loss in sales w^ere the 
natural and probable result of such publication, and 
facts showing that plaintiff could not allege the names 
of particular customers who withdrew or withheld their 
custom.’’ 

In the amended complaint the plaintiff states in substance 
that one Gwynn is a sub-tenant of the defendant, and that 
Gwynn caused plaintiff to become associated with him 
(Gwynn) in the practice of law. Plaintiff was to share 
the ofiSce space sub-leased by Gwynn from the defendant 
(App. 9). It is significant to note at this point 
that it is not alleged that plaintiff’s disassociation 
with Gwynn was the result of the alleged slanderous 
words and it is obvious that even plaintiff cannot deny that 
defendant had an absolute right, with or without cause, to 
refuse association with the plaintiff or tcA^ontinue the 
arrangement under which plaintiff was entitled to share the 
office space with Gwynn. 

In paragraph 7 (App. 9), it is alleged in part: “the 
occupancy of said office space by plaintiff having been con¬ 
sented to by defendant.” This arrangement could be effec¬ 
tive only with the defendant’s continuing consent. He was 
not legally obligated to continue that consent. He had the 
right to withdraw that consent for any reason satisfactory 
to him or for no reason at all. Defendant withdrew that 
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consent, and as a result of that withdrawal of consent, plain¬ 
tiff could no longer practice law out of the office of the 
defendant. Whatever language used in the conversation 
between the defendant and Gwynn was not the cause of the 
withdrawal of consent hut merely a circumstance accom¬ 
panying said withdrawal. 

Plaintiff’s disassociation with Gwynn was not the result of 
the alleged slanderous words. That disassociation was caused 
by the requirement of defendant that he would no longer 
give his consent to the plaintiff practicing law out of his 
office. In requiring plaintiff to leave his office, defendant 
violated no legal right of plaintiff, but plaintiff is using this 
method of attempting to penalize the defendant for not 
permitting him to continue to practice law out of his office. 

This is the gist of the case and District Judge McLaughlin 
stated it in apt words when he said that there was no 
“causal nexus” (App. 20) between the allegations of the 
complaint and the alleged special damage. The exercise by 
the defendant of his absolute right to discontinue the ar¬ 
rangement with the plaintiff, for cause or without cause, 
could not give rise to actionable special damage. 

It is submitted that plaintiff has failed to state a cause 
of action with special damages. 

5. The Court Below Did Not Err in Denying Leave to File 
a Second Amended Complaint. 

The Court below did not err in refusing to permit plain¬ 
tiff to file his proposed second amended complaint. In sub¬ 
stance, it was the same as the prior complaints concerning 
which there were at that time two outstanding orders of 
dismissal. The Court was of the opinion that the pro¬ 
posed amended complaint did not cure the defects present 
in the prior complaints. He agreed with the other Judges 
that had passed upon the question that the language used 
was not actionable per se and that special damages had not 
been adequately set forth (App. 21). He was also disturbed 
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by the fact that there were outstanding the two judgments 
of dismissal. The motion before him was for leave to file a 
second amended complaint but there was no motion to va¬ 
cate or set aside the outstanding judgment. The Court also 
stated that he was ‘‘ousted of any jurisdiction to entertain 
a motion” (App. 22) in the circumstances. 

Plaintiff failed to take the essential preliminary step 
before an amended complaint could properly be allowed. 
It was necessary for plaintiff to file a motion to set aside 
and vacate the outstanding judgment of June 22, 1951 
(App. 11). He failed to do so. He failed to set forth a 
case that would fall within any of the specific categories 
of Rule 60. He simply ignored the judgments. In these 
circumstances he is not in a position to contend that the 
Court erred in refusing to grant his motion to file a second 
amended complaint. The attention of the Court is invited 
to the fact that plaintiff approved the form of the order of 
June 22, 1951 “(App. 11). 

It is submitted that the action of the Court below in refus- 
to grant plaintiff’s motion to file a second amended com¬ 
plaint was proper and was not erroneous in any respect. 

CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that this appeal should be dismissed or the judgment below 
should be affirmed. 
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